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PETITIONERS’ STANDING 1 

 Petitioners Jan Dilley and Jody McCaffree have standing to appeal under 2 

ORS 197.830(2). Petitioners appeared and participated both orally and in 3 

writing in the proceedings before respondent City of North Bend leading to the 4 

challenged decision. ORS 197.830(2)(b). LUBA 1
st
 Supplemental Record 5 

(“Supp Rec”) 15, 19, 22, 32, 38, 51, 55, 59, 65, 66, 69, 82, 86, 88, 90, 94, 98, 6 

100, 102, 108, 113, 114, 117, 120, 126, 129, 132, 134.  Petitioners‟ filed a 7 

timely notice of intent to appeal with LUBA on July 7, 2014.  ORS 8 

197.830(2)(a).  9 

STATEMENT OF THE CASE 10 

A. Nature of the Land Use Decision 11 

 Petitioners appeal the Final Decision and Order adopted by the City of 12 

North Bend on June 16, 2014, concerning the North Bend City Council‟s 13 

Notice of Decision made on May 27, 2014, dismissing an appeal filed by Jan 14 

Dilley and 60+ North Bend citizens and to grant Intervenor–Respondent, SHN 15 

Consulting Engineers and Geologists, Inc (the Applicant) their Motion to 16 

Dismiss the Dilley appeal that was filed on May 2, 2014. Supp Rec 11 to 14 17 

B. Relief Sought  18 

 Petitioners‟ seek reversal or remand of the City of North Bend‟s decision 19 

to deny Petitioners‟ their appeal for a De Novo hearing before the City Council 20 



 

6 – PETITION FOR REVIEW 

concerning the April 21, 2014 Planning Commission Final decision on 1 

Conditional Land Use permit CUP-1-14 and VAR-1-14. 2 

C. Summary of Facts 3 

 On March 17, 2014, the North Bend Planning Commission held the 4 

initial evidentiary hearing on Intervenor–Respondent, SHN Consulting 5 

Engineers and Geologist, Inc.‟s application for a Conditional Land Use permit 6 

(North Bend File. No. CUP-1-14 and VAR-1-14, hereafter “worker camp 7 

permit.”).  The application proposed a worker camp for the Jordan Cove 8 

Liquefied Natural Gas project, and was intended to house up to 2,100 workers 9 

over the course of four years.  Supp Rec 152.   The Planning Commission 10 

hearing was not noticed in the local paper or the local news media.  Only two 11 

citizens attended the hearing besides Jordan Cove Energy Project consultants 12 

and their attorney.  Supp Rec 127 to 131, 134.  Petitioner Jody McCaffree 13 

attended the initial hearing and requested that the City of North Bend notify 14 

North Bend landowners who would be impacted by the congestion of Ferry 15 

Road, and also that the record be left open for any issue for a minimum of two 16 

weeks or longer so impacted citizens could submit additional testimony.  (App 17 

75 to App 78) The Planning Commission left the record open for seven (7) 18 

additional days followed by seven (7) days for the applicant to file a rebuttal 19 

and then seven (7) more days for Applicant‟s final arguments.  Supp Rec 131.  20 
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No effort was made by the City of North Bend to notify any North Bend 1 

residents.   2 

 The next month, on April 21, 2014, the Planning Commission had a 3 

publically noticed meeting.  The agenda for the meeting listed a “Scheduled 4 

Public Hearing” on the worker camp permit.  Supp Rec 118.  Jan Dilley, Jody 5 

McCaffree and JC Williams all attended that Planning Commission meeting 6 

and made public comments about the worker camp permit during the public 7 

comment portion of the meeting.  Supp Rec 113 to 114 & App 87 to App 89.   8 

Later at the meeting, the Planning Commission, without soliciting any 9 

comments or testimony, made a final decision that approved the worker camp 10 

permit.   Supp Rec 113 to 118    11 

 The Final Decision and Order of the Planning Commission was mailed 12 

by the City of North Bend on April 23, 2014 to Petitioner Jan Dilley.  Petitioner 13 

Jody McCaffree had obtained her copy from the Planning Department on April 14 

22, 2014.  Supp Rec 108.   JC Williams who had also testified before the 15 

Planning Commission on April 21 also received a copy of the Notice.   Supp 16 

Rec 108. 17 

 On April 30, 2014, the City of North Bend received a letter of support 18 

from Arnie and Carolyn LeCompte.  Despite the fact that the record was closed, 19 

and that the Planning Commission had already rendered its decision, the City 20 

added the letter to the record in this case.  Supp Rec 105 to 107.  See App 20 to 21 
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App 22 for August 27, 2014, Joint Response to Petitioners‟ Objections to 1 

Record, page 7, 8 and 9 explaining LeCompte letter inclusion in record.  2 

 On May 2, 2014, Jan Dilley and 60+ other North Bend citizens including 3 

Jody McCaffree (signer #49 / Supp Rec 93 & App 9) filed a timely appeal to 4 

the North Bend City Council, hereafter “City Council,” concerning the North 5 

Bend Planning Commission Decision on the worker camp permit.  Supp Rec 93 6 

and 94 to 104.   7 

 On May 12, 2014, Applicant SHN Consulting Engineers and Geologists, 8 

Inc filed a letter with the City of North Bend requesting that the City Council 9 

dismiss the appeal filed by Jan Dilley and 60+ North Bend residents, without a 10 

hearing, based on the premise that Ms. Dilley had not established standing to 11 

appeal the April 21, 2014, decision of the North Bend Planning Commission.  12 

Supp Rec 72 to 93. 13 

 On May 21, 2014, Jan Dilley and Jody McCaffree jointly filed with the 14 

City of North Bend a response to the Applicant‟s letter.  Supp Rec 38 to 68.  On 15 

May 27, 2014 the City of North Bend deliberated on the Applicant‟s request to 16 

dismiss the appeal filed by Jan Dilley and 60+ North Bend residents at their 17 

regular North Bend City Council meeting.  The City Council allowed only Jan 18 

Dilley, Meagan Masten, attorney for SHN Consulting, and Brad Lillebo a 19 

citizen, to speak during the City Council‟s deliberation.  Supp Rec 20 to 24.  20 

The North Bend City Council voted to dismiss the appeal.  Supp Rec 24     21 



 

9 – PETITION FOR REVIEW 

 On Jun 16, 2014, North Bend Mayor Rick Wetherell signed the Final 1 

Decision and Order that granted Intervenor–Respondent SHN Consulting 2 

Engineers and Geologists, Inc (the Applicant), their request that the appeal filed 3 

by Jan Dilly and 60+ North Bend citizens be dismissed.  Supp Rec 11 to 14.  4 

 On July 7, 2014, Jan Dilley and Jody McCaffree filed a joint appeal with 5 

the Land Use Board of Appeals.  On July 18, 2014 the City of North Bend filed 6 

the Record (Rec) in this case with the Land Use Board of Appeals.  Objections 7 

to the Record were filed by Petitioners on August 6, 2014. (App 10 to App 13)  8 

On August 27, 2014, the City of North Bend filed a complete new record with 9 

the Land Use Board of Appeals titled, “First Supplemental Record” (Supp Rec) 10 

along with a Respondents‟ “Joint Response to Petitioners‟ Objections to 11 

Record.” (App 14 to App 27) Petitioners‟ filed a second supplemental Record 12 

Objections to Respondents‟ “First Supplemental Record” on September 10, 13 

2014 (App 28 to App 56)  14 

 On November 4, 2014, the Land Use Board of Appeals filed an Order to 15 

settle the record.    16 

D.  Summary of Arguments 17 

 The City of North Bend erred when it unlawfully dismissed an appeal of 18 

a North Bend Planning Commission Land Use Decision.  The City of North 19 

Bend improperly failed to acknowledge that Petitioner Jan Dilley had standing 20 

to appeal because either she had appeared before the Planning Commission or 21 
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she had been determined to be a party by the City when she was mailed the 1 

Notice of the Planning Commission Decision and she was a person adversely 2 

affected by the decision.  3 

 The City of North Bend also improperly dismissed an appeal of a North 4 

Bend Planning Commission land use decision when it failed to acknowledge 5 

that the Letter of Appeal had been filed on behalf of Jody McCaffree, which 6 

made her a party to the appeal.  7 

 The City of North Bend committed procedural errors that prejudiced the 8 

Petitioners‟ substantial rights. Specifically, The Planning Commission did not 9 

continue the hearing despite a request from Petitioner McCaffree at the initial 10 

hearing that required them to continue the hearing under North Bend 11 

Ordinance 18.60.045. App 125.  Additionally, the City failed to notify owners 12 

of record within 100‟ of Simpson and Ferry Parks despite being aware that the 13 

project would add 2,100 people to an area that would be directly connected to 14 

the parks‟ network of paths.  Further, the City failed to disclose the whole 15 

record of the local proceeding in this case.  The City allowed new evidence to 16 

be added to the record after the record in the matter was closed and failed to 17 

inform Petitioners about the new evidence and/or give them an opportunity to 18 

rebut it, all while informing Petitioners no new evidence would be allowed.  19 

Appellants should have been given a chance to respond to the documents by 20 
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the City of North Bend continuing the hearing as required by North Bend City 1 

code 18.92.020.    2 

 In addition, the City of North Bend made procedural errors in the process 3 

of making the land use decision in this case because the members of the North 4 

Bend Planning Commission and the City Council members did not make any 5 

declaration of bias or ex-parte‟ contacts prior to their making their decision and 6 

the North Bend City Council consulted with and took advice from the 7 

Applicants attorney during their Deliberation Proceeding. 8 

E.  LUBA’S Jurisdiction 9 

LUBA has exclusive jurisdiction to review this decision.  The Board has 10 

exclusive jurisdiction to review local government land use decisions. ORS 11 

197.825(1). A local government decision is a "land use decision" if it meets the 12 

statutory definition of "land use decision" in ORS 197.015(10). ORS 13 

197.015(10)(a)(A) provides, in relevant part, that a “land use decision” 14 

includes: 15 

 A final decision or determination made by a local government * * * that 16 

concerns the adoption, amendment or application of: 17 

 (i) The [statewide planning] goals; 18 

 (ii) A comprehensive plan provision; [or] 19 

 (iii) A land use regulation [.] 20 

 * * * * 21 

 22 

ORS 197.015(11) defines “land use regulation” as including “any local 23 

government zoning ordinance [or] land division ordinance adopted under ORS 24 

92.044 0r 92.046 * * *.” 25 



 

12 – PETITION FOR REVIEW 

 The City of North Bend‟s challenged decision concerns the application of 1 

comprehensive plan provisions and land use regulations and is, therefore, a 2 

“land use decision” subject to LUBA‟s review. 3 

FIRST ASSIGNMENT OF ERROR 4 

THE CITY OF NORTH BEND MISAPPLED APPLICABLE LAW AND 5 

RENDERED A DECISION THAT PREJUDICED PETITIONERS’ 6 

SUBSTANTIAL RIGHT WHEN IT DISMISSED JAN DILLEY’S 7 

APPEAL BASED ON HER ALLEGED FAILURE TO ESTABLISH 8 

“PARTY STATUS” 9 

A. Preservation of Error  10 

 This assignment of error raised the issue of standing. This issue was 11 

preserved by the dismissal of the Appeal filed by Petitioner Jan Dilley and 60+ 12 

North Bend Residents of the Planning Commission decision to the North Bend 13 

City Council.  Supp Rec. 28 to 31, 94 to 104, 93 14 

B. Standard of Review 15 

LUBA will reverse or remand a local government decision that 16 

improperly construes applicable law, is not supported by substantial evidence in 17 

the whole record, or where a local government failed to follow procedures 18 

applicable to the matter before it and in a manner that prejudiced the substantial 19 

rights of the petitioner.  ORS 197.835(9)(a)(B), (C) & (D).  A local 20 

government‟s plausible interpretations of its own code are entitled to deference, 21 

unless the interpretation is inconsistent with all of the express language of the 22 
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provision or its underlying purpose or policy.  ORS 197.829(1)(a).  Siporen v. 1 

City of Medford, 349 Or 247, 259, 243 P3d 776 (2010).  2 

C. Argument 3 

 The City erred in denying Petitioners‟ Jan Dilley standing to appeal the 4 

decision, based on its determination that she lacked “party status” and therefore 5 

did not have standing to appeal the decision.   Although North Bend‟s City code 6 

does not define “party status,” the City‟s appeal form (consistent with state law) 7 

requires only that a potential appellant either have appeared before the Planning 8 

Commission orally or in writing, or have been entitled to receive notice of the 9 

decision in order to have standing to appeal.  Petitioner Dilley both appeared 10 

before the Planning Commission, and was entitled to (and was actually mailed) 11 

notice of the decision.  In addition, the City of North Bend‟s code does not 12 

define failure to establish party status as a jurisdictional defect warranting 13 

dismissal.  Accordingly, the City erred as a matter of law in denying Petitioner 14 

Dilley‟s party status and dismissing the appeal.   15 

 The North Bend Zoning Code provides in relevant part: 16 

North Bend Ordinance 18.92.020 Appeal. 17 

 18 

Appeals from discretionary land use decisions of the hearings 19 

officer or planning director go to the planning commission 20 

and appeals from the planning commission go to the city 21 

council. Appeal hearings shall be conducted as de novo 22 

hearings and shall be taken under the following procedures: 23 

(1) Notice of appeal must be filed with the city planning 24 

department, along with the appropriate fee, within 10 25 

calendar days of the date that the decision is reduced to 26 
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writing and mailed to the parties of record, and if no appeal 1 

is taken within that time, then the decision of the hearings 2 

officer, planning director or planning commission shall be 3 

final and conclusive. 4 

(2) The notice of appeal shall establish the appellant‟s party 5 

status and raise all appeal issues relied on with sufficient 6 

specificity as to afford the planning commission or city 7 

council and other parties an adequate opportunity to respond 8 

to and resolve each issue. An issue which may be the basis 9 

for an appeal shall be raised during the applicable public 10 

comment period for the decision. Such issues shall be raised 11 

and accompanied by statements or evidence sufficient to 12 

afford the planning commission or city council an 13 

opportunity to respond to each issue. 14 

**** 15 

 (9) The decision of the planning commission or the city 16 

council is final when it is reduced to writing and mailed to 17 

the parties of record. (Ord. 1952 § 1(4), 2006) (Emphasis 18 

added) (App 129 to App 130) 19 

 20 

While this provision requires a potential appellant to “establish the appellant‟s 21 

party status,” it does not specify how one establishes party status, and the City‟s 22 

code does not define “party status” elsewhere.   23 

However, the City plainly identified its requirements in its “PLANNING 24 

COMMISSION NOTICE OF DECISION April 21, 2014” (hereafter, 25 

“Notice of Decision”) that was mailed by the City of North Bend on April 23, 26 

2014 to Petitioner Jan Dilley.  Supp Rec 108 to 112, 41, 42.  The Notice of 27 

Decision informed Jan Dilley that to appeal the Planning Commission decision 28 

she must establish either that she “[a]ppeared before the Planning Commission 29 

orally or in writing” or “was a person…requesting notice of the decision, and 30 

was a person whose interests are „adversely affected by the decision.‟”:   31 
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APPEAL PROVISIONS: 1 

A decision by the Planning Commission may be appealed to the 2 

North Bend City Council by an affected party. The appeal must be 3 

filed with the City Recorder within ten (10) calendar days from 4 

the date the decision is mailed in compliance with Title 18, 5 

Section 18.92.020. The notice of appeal shall contain all of the 6 

following: 7 

1.  Identification of the decision to be reviewed. 8 

2.  Statement of the interest of the appellant and 9 

whether the appellant has "standing to appeal." An 10 

individual is said to have "standing to appeal" if the 11 

person: 12 

 a. Appeared before the Planning Commission 13 

orally or in writing or, 14 

 b. was a person entitled to receive mailed 15 

notice of the hearing prior to the decision or anyone 16 

requesting notice of the decision, and was a person 17 

whose interests are adversely affected by the 18 

decision. A person is "adversely affected by a 19 

decision if the decision infringes upon the use and 20 

enjoyment of his or her property or otherwise 21 

detracts from his or her personal interest". 22 

3.  Reasons the appellant feels aggrieved by the 23 

decision, and how the Planning Commission erred in its 24 

decision. 25 

4.  All documents or evidence relied on by the appellant 26 

shall be submitted to the City and made available to the 27 

public at the time the notice is provided.  (Emphasis added)  28 

Supp Rec 112 & App 8. 29 

 30 

 31 

Dilley met both of these appearance requirements. 32 

 33 

 With regard to the appearance requirement, Petitioner Dilley 34 

appeared orally before the Planning Commission at its “Scheduled 35 

Public Hearing” on April 21, 2014 on the worker camp permit. Supp 36 

Rec 118.  The Planning Commission accepted her testimony.  In 37 

addition, the City of North Bend had determined that she “was a person 38 
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entitled to receive mailed notice…of the decision” because it mailed it to 1 

her.  Supp Rec 108, 41, 42.  Petitioner also established by her 2 

submission that she was adversely affected by the decision.  Supp Rec 3 

114 & App 89 4 

  Nevertheless, the City denied Petitioner Dilley‟s Notice of Appeal 5 

holding that Petitioner Dilley “has not achieved party status and 6 

therefore lacks standing to appeal.”  Supp Rec 28 to 31 & App 1 to App 7 

4. Specifically, the City found: 8 

  9 

“NBCC Section 18.92.020 requires an appellant to establish party 10 

status in order to appeal.  While the NBCC does not contain a 11 

definition of „party status‟, Council finds that the NBCC 12 

requirements in Section 18.92.020(2), Section 1.56.120(c) and 13 

18.60.040 require an appellant to have raised an issue either orally 14 

or in writing at the public hearing concerning the matter in order 15 

to appeal.   Further, the controlling language in 18.092.020(2) 16 

expressly requires that such issues “…shall be raised during the 17 

applicable public comment period for the decision.”  Taken 18 

together, Council construes these provisions to impose an 19 

obligation on appellant Dilley to have participated orally or in 20 

writing during the public comment portion of the Planning 21 

Commission proceedings with sufficient specificity to apprise the 22 

Planning Commission and Council of the issues raised.”  Supp 23 

Rec 29, App 2 24 

 25 

There are at least two problems with this interpretation: (1) it imposes 26 

requirements in addition to oral or written appearance that were not 27 

incorporated into the City notice; and (2) it attempts to elevate an 28 

ambiguous “party status” requirement in the notice provisions into a 29 

jurisdictional requirement.  The City clearly erred in dismissing the 30 
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appeals on these bases, and its decision should be reversed. 1 

 First, as acknowledged by the City‟s decision, the City‟s code 2 

requires a potential appellant to establish “party status” in an appeal, but 3 

nowhere does it define what constitutes “party status.”  However, in the 4 

Planning Commission‟s Notice of Decision, it plainly tied this 5 

requirement to either an “[a]ppearance before the Planning Commission 6 

orally or in writing” or the right to receive the mailed notice of decision.  7 

Petitioner Dilley met both of these requirements.   8 

The City erred by attempting to add requirements, and in 9 

particular in adding the requirement that the Petitioner Dilley must have 10 

both appeared at the initial evidentiary hearing, and to have submitted 11 

the testimony which would form the basis of her appeal at that hearing.  12 

Neither of these requirements are incorporated expressly into the code, 13 

and the City erred by belatedly attempting to impose these requirements 14 

on the Petitioner Dilley without any prior notice.
1
 15 

                                                           
1
 The City also appears to be attempting to impose additional requirements on 

Petitioner Dilley by contending that she was required to raise her appeal issues 

in the initial evidentiary hearing on the matter.  However, there is no such 

requirement in the City‟s code.  Indeed, it is not uncommon for petitioners to 

rely on issues raised by other parties in appeals to local governments, or even to 

LUBA. In any case, 18.92.020 guaranteed a de novo hearing on appeal, which 

would have allowed parties to raise additional issues or new evidence.  To the 

extent that a designation items on appeal is useful in this context, Petitioner 

Dilley satisfied the requirements of the code by incorporating by reference 

comments that were attached to her Notice of Appeal. This was sufficient to 

apprise the City of the issues raised in the local appeal, and it was error for City 
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 LUBA has previously held that where a local government‟s 1 

appellate provisions are ambiguous, but the local government provides a 2 

notice of decision  that informs the appellant of its appeal requirements, 3 

the notice controls.  Mountain West Investment v. City of Silverton, 39 4 

Or LUBA 788, 791 (2001)(no further local appeal available where code 5 

was ambiguous and notice states that no further local appeal available).  6 

Here, the City‟s notice unambiguously provided that appearance was 7 

required, and Petitioner Dilley appeared and submitted testimony before 8 

the Planning Commission and her testimony was accepted.  Nothing 9 

further was required.  In Wolverton v. Crook County, 34 Or LUBA 515 10 

(1998), a petitioner‟s letter to the governing body, entered into the local 11 

record after the evidentiary hearing was closed but before the final 12 

decision was made, was sufficient to establish that the petitioner 13 

appeared before the local government, where the governing body 14 

accepted the letter into the record and did not expressly exclude it. Here, 15 

the Minutes of the Planning Commission Meeting on April 21, 2014, 16 

include the comments made by Jan Dilley, Jody McCaffree and JC 17 

Williams regarding the worker camp permit. Supp Rec 113 to 117. (Also 18 

                                                                                                                                                                                    

to dismiss the appeal on this basis.  See Crowley v. City of Bandon, 48 Or 

LUBA 545, 553 (2005)(error to dismiss an appeal for failure to identify criteria 

where appeal hearing is de novo); Burke v. Crook County, 46 Or LUBA 413, 

424 (2004(error to dismiss appeal where bases for appeal were specified in 

attached documents).  
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see App 87 to App 91.)  These minutes make clear that the Planning 1 

Commission received Petitioner‟s testimony and did not exclude it from 2 

the record. Nothing further was required to establish Petitioner Dilley‟s 3 

appearance or her standing to appeal. 4 

 Moreover, it is clear that Petitioner Dilley had requested and was 5 

entitled to receive a copy of the Notice of Decision.  At the April 21, 6 

2014 public hearing, she provided her physical address to the City of 7 

North Bend on its public comment form so that she could receive a copy 8 

of the Notice of Decision.  Supp Rec 117.  The City duly added her to 9 

the list of parties entitled to receive the Notice of Decision, and she was 10 

mailed a Notice of Decision.  Supp Rec 108, 41, 42, 32.  The City takes 11 

issue with these facts and also appears to contend that these standing 12 

requirements only apply to “decisions made without a hearing.”  Supp 13 

Rec 13, 30. However, there can be no serious dispute that based on her 14 

appearance at the Planning Commission hearing the City modified its 15 

notice list to include Petitioner Dilley.  Supp Rec 108, 32.  Moreover, 16 

while the City might now wish to make a distinction between decisions 17 

made with a hearing and those that were made without, its code does not 18 

make such a distinction, and its notice invited appeals from parties that 19 

were entitled to receive notice. Where, as here, the City so clearly invites 20 

appellants to follow a specified process to establish “party status” via a 21 
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notice, it cannot later change its mind in order to dismiss their appeals.  1 

See Burke v. Crook County, 46 Or LUBA 413, 424 (2004) (local 2 

government erred by dismissing appeals based on compliance with 3 

City‟s appeal form).  4 

 Second, the City of North Bend also erred as a matter of law in 5 

dismissing the appeal based on the alleged defects in “party status” 6 

where the local code does not provide that specifying “party status” is 7 

jurisdictional.  In Golden v. City of Silverton, 58 Or LUBA 399, AWOP 8 

228 Or App 757, 210 P3d 945 rev den 347 Or 42, 217 P3d 688 (2009), 9 

the appellant violated a mandatory criterion in the City‟s code by failing 10 

to specify the date of the decision, and the City dismissed his appeal.  11 

LUBA reversed, holding that although the criteria was mandatory, 12 

dismissal of the appeal was a sufficiently harsh penalty that the local 13 

government could not dismiss without providing “sufficient clarity to 14 

put the parties in a local appeal on notice that failures to comply with 15 

that informational requirement will lead to dismissal or the appeal.”  Id. 16 

at 407. Here, nothing in the City‟s code indicates that the undefined 17 

“party status” is jurisdictional or that plainly states that failure to 18 

conform to this informational item will result in the immediate dismissal 19 

of the appeal.  Accordingly, the City erred as a matter of law in 20 

dismissing Petitioner Dilley‟s appeal on this basis.  21 
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  As Petitioner Dilley conformed with appeal requirements specified in the 1 

City‟s Notice of Decision to establish her “party status” and as identifying 2 

“party status” is not  jurisdictional, the City of North Bend erred as a matter of 3 

law in dismissing her appeal, and its decision should be reversed. 4 

SECOND ASSIGNMENT OF ERROR 5 

THE CITY OF NORTH BEND MADE A DECISION THAT FAILS 6 

TO COMPLY WITH THEIR APPLICABLE LAND USE 7 

ORDINANCE AND IMPROPERLY CONSTRUES APPLICABLE 8 

LAW BY DISMISSING THE APPEAL TO THE CITY COUNCIL 9 

OF NORTH BEND FILED BY PETITIONER JODY MCCAFFREE. 10 

A. Preservation of Error 11 

 This assignment of error raised the issue of standing.  This issue was 12 

preserved by the dismissal of Petitioner Jan Dilley‟s Appeal filed on behalf of 13 

Petitioner Jody McCaffree of the Planning Commission decision to the City 14 

Council of North Bend.  Supp Rec. 28 to31, 94, 98. 15 

B. Standard of Review 16 

LUBA will reverse or remand a local government decision that 17 

improperly construes applicable law, is not supported by substantial evidence in 18 

the whole record, or where a local government failed to follow procedures 19 

applicable to the matter before it and in a manner that prejudiced the substantial 20 

rights of the petitioner.  ORS 197.835(9)(a)(B), (C) & (D).  A local 21 

government‟s plausible interpretations of its own code are entitled to deference, 22 

unless the interpretation is inconsistent with all of the express language of the 23 
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provision or its underlying purpose or policy.  ORS 197.829(1)(a).  Siporen v. 1 

City of Medford, 349 Or 247, 259, 243 P3d 776 (2010).   2 

C. Argument  3 

 In addition, the City of North Bend also erred by dismissing the appeal of 4 

Petitioner Jody McCaffree, because she joined in Petitioner Dilley‟s appeal 5 

rather than filing a separate appeal.  In the first line of her appeal letter, 6 

Petitioner Jan Dilley clearly established that the appeal was being filed on 7 

behalf of [herself] and 60+ endorsements (signatures enclosed).  Supp Rec 94. 8 

Petitioner Jody McCaffree is signer number 49. Supp Rec 98 & App 9.   Jody 9 

McCaffree joined Petitioner Jan Dilley in filing a single appeal rather than file 10 

and pay for two separate appeals.  Supp Rec 98, 102.  Nothing in the City‟s 11 

code precludes the filing of a single appeal by multiple appellants.   12 

Petitioner McCaffree had standing to proceed with the appeal having 13 

submitted testimony both orally and in writing before the Planning Commission 14 

at the initial hearing held on March 17, 2014, and subsequently in the 15 

proceedings of April 21, 2014.  Supp Rec 90 to 93, 98, 129, 132 to 134.  In 16 

addition, she was provided with notice of the decision, and established that she 17 

was adversely affected by the decision.  Supp Rec 170, 108, 32.  18 

The City dismissed Petitioner McCaffree‟s appeal stating: 19 

“The Council finds that based upon substantial evidence in the record, the 20 

appeal was filed only by Ms. Jan Dilley.  Specifically, Jodi McCaffree 21 

argues in a written submittal to the Council that she is entitled to party 22 

status as an appellant because she „endorsed‟ the Dilley appeal as a 23 
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signator to a letter attached to the appeal submittal.  However, Council 1 

finds that Ms. McCaffree is not an „appellant‟ because:  2 

•     The „from line‟ at the top of the notice states „Fm: Jan Dilley‟ 3 

•     Across the top of every signature page is written „I endorse an 4 

appeal against it,  filed by Jan Dilley.‟ 5 

•     The regarding line in Ms. McCaffree‟s letter states „RE: Supprt 6 

Documentation for Jan Dilley‟s Appeal…” Supp Rec 30 & App 3. 7 

 8 

However, the City‟s determination elevates form over substance.  In Neighbors 9 

4 Responsible Growth v. City of Veneta, 51 Or LUBA 363 (2006), an individual 10 

represented in a letter that was submitted in a local land use permit proceeding 11 

that the letter was submitted “on behalf of” an organization.   LUBA concluded 12 

that it is reasonable to infer that the individual is authorized to submit the letter 13 

for the organization and the letter constitutes an appearance for the 14 

organization. Id. at 369. Here, Jan Dilley submitted the appeal on “behalf of” 15 

Jody McCaffree and Jody McCaffree just as plainly signed onto the appeal.  16 

Supp Rec 98 & App 9.  Petitioner Jody McCaffree had made her own 17 

appearances before the Planning Commission below, and had established her 18 

own “party status.”  Accordingly, she clearly filed a valid appeal with the City 19 

Council. 20 

While the City may take issue with the fact that she filed her appeal in 21 

tandem with Petitioner Dilley, nothing in the City‟s code precludes co-22 

appellants from filing a single appeal, or imposes a jurisdictional one party/one 23 

appeal requirement.  Accordingly, the City Council erred as a matter of law in 24 

dismissing Petitioner McCaffree‟s appeal, and its decision should be reversed.  25 
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THIRD ASSIGNMENT OF ERROR 1 

THE CITY OF NORTH BEND MADE PROCEDURAL ERRORS THAT 2 

PREJUDICED PETITIONERS AND THE PUBLIC.  3 

 4 

A. Preservation of Error 5 

 This assignment of error raises the issues of procedural errors that 6 

occurred with the North Bend Planning Commission and the North Bend 7 

City Council in how they processed the permit application for the worker 8 

camp and kept the Record.  Under the First and Second Sub-assignments 9 

of error, Petitioners‟ appealed the Planning Commission decision on the 10 

worker camp permit to the City Council (Supp Rec 94 to 104) when the 11 

Planning Commission did not continue the hearing as was required when a 12 

request was made at the initial hearing that they notify impacted residents 13 

and allow additional input.  Supp Rec 129 & App 75 to App 78.   Under 14 

Sub-assignments three and four, problems with the Record surfaced when 15 

Petitioners‟ obtained a copy of the Record that Respondent City of North 16 

Bend filed with the LUBA on July 18, 2014 and August 27, 2014. 17 

Petitioners‟ filed Record Objections to the LUBA concerning these 18 

problems. (App 10 to App 13 & App 28 to App 56) 19 

First Sub-assignment of Error – The Planning Commission erred by failing 20 

to continue the initial hearing to a date and time certain.  21 

 22 

Argument 23 

 24 
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 At the March 17, 2014 public hearing on the worker camp permit, 1 

Petitioner Jody McCaffree requested that the proceeding remain open to allow 2 

opportunity for more people and residents who would be impacted to provide 3 

comment.  The request should have required the Planning Commission to 4 

continue the hearing, as their code requires this to be done, when a request is 5 

made.  App 75 to App 78 & App 125. 6 

 The City of North Bend Ordinance provides: 7 

18.60.045 Hearing procedures  8 

* * * * 9 

(2) Prior to the conclusion of the hearing, any participant may 10 

request an opportunity to present additional evidence, 11 

arguments or testimony regarding the application. The hearings 12 

body shall grant such request by continuing the public 13 

hearing to a time and date certain at least seven days from the 14 

date of the current hearing. An opportunity shall be provided 15 

at the continued hearing for parties to present and rebut new 16 

evidence, arguments or testimony. If new written evidence is 17 

submitted at the continued hearing, any party may request, prior 18 

to the conclusion of the continued hearing, that the record be 19 

left open for at least seven days in order to submit arguments in 20 

response to the new written evidence. The record shall be 21 

closed at the end of said seven days. The hearings body may 22 

reopen the hearing, by motion, for additional evidence, 23 

arguments or testimony at their discretion. 24 

(Emphasis added) (App 125) 25 

  26 

 Instead the Planning Commission ruled that the record would be left open 27 

for seven more days to allow submission of written testimony only.  Supp Rec 28 

131  Given that Planning Commission had discretion to reopen the hearing, 29 

Petitioners were led to believe that the Planning Commission had reopened the 30 
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hearing “for parties to present and rebut new evidence, arguments or testimony” 1 

when the agenda for the April 21, 2014 Planning Commission meeting listed a 2 

“Scheduled Public Hearing” on the worker camp permit. Supp Rec 118, App 3 

51. 4 

Second Sub-assignment of Error – the City of North Bend erred by failing 5 

to notify owners of record within 100’ of Simpson park and Ferry Road 6 

Park about the application for the worker camp.  7 

 8 

Argument 9 

 10 

 The Planning Commission Decision approving the worker camp permit 11 

provides: 12 

I. The Applicant will construct a pedestrian sidewalk along Chappell 13 

Parkway connecting the workforce housing site to the existing path 14 

network in Simpson Park. (Supp Rec 110 & App 6) 15 

 Petitioner Jan Dilley did not attend the original March 17, 2014 hearing 16 

because she was unaware that the March 17
th
 hearing was taking place. The 17 

City of North Bend did not notify her concerning the initial hearing nor did they 18 

publish a notice in the local paper or news media.  Petitioner Dilley lives in 19 

Simpson Heights, a neighborhood that would be negatively impacted by the 20 

addition of 2,100 workers who will also be using the Simpson Heights Ferry 21 

Road for access to highway 101. Also, Ferry Road Park is adjacent to Simpson 22 

Park and the parks share a network of paths.  Many homes are within 100‟ of 23 

the Simpson Park and Ferry Road Park.  Many of the residents of those homes 24 

use the existing path network in Simpson Park. The City and the Applicant 25 

should have reasonably anticipated that connecting workforce housing for 2,100 26 
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people to an existing path network in Simpson and Ferry Parks would increase 1 

use of the Simpson and Ferry Parks path network.  Despite this, the City failed 2 

to notify the existing owners of record within 100‟ of Simpson Park or Ferry 3 

Park as required by North Bend Code. NBCC Section 18.60.040.  4 

Third Sub-assignment of Error – the City of North Bend erred by failing to 5 

include the whole Record in this proceeding and providing Petitioners 6 

complete access to the Record for the purpose of rebuttal.  7 

 8 

Argument 9 

 10 

 All the documents that the Applicant relied on during the initial 11 

proceeding were not provided to the City Council, the public or to LUBA as 12 

required by the North Bend City code.  A very influential PowerPoint 13 

presentation that was presented to the Planning Commission at the initial 14 

hearing was never made available to the public.  All the documents that were 15 

relied on by the Applicant were not provided to the public prior to the initial 16 

hearing and close of the record.  The record that was provided by Respondent to 17 

LUBA is missing important information that was filed along with the permit 18 

application by the Intervenor –Respondent (Applicant) SHN Consulting 19 

Engineers and Geologists, Inc.   The record that was filed with LUBA also 20 

contains additional information that was not made available to the public at the 21 

time of the initial hearing held on March 17, 2014. 22 

 Prior to the March 17th Hearing, Petitioner McCaffree requested a copy 23 

of the complete record involving this permit application from the North Bend 24 
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Planning Director.  She did not receive it by email as promised.  Supp Rec 129.  1 

At the March 17, 2014, initial hearing, Petitioner McCaffree brought a jump 2 

drive and had the Planning Director record what she was assured to be the 3 

“complete record.”  What Petitioner McCaffree was given electronically by 4 

North Bend Planning Director Voss was included on a CD that was filed with 5 

LUBA by Petitioners with their Precautionary Record Objections on September 6 

10, 2014.  The following pages of information found in the current Original and 7 

Supplement LUBA record were excluded from that information:   8 

  First Supplemental LUBA Record pages 135-150  9 

 First Supplemental LUBA Record page 178 10 

First Supplemental LUBA Record page 194  11 

First Supplemental LUBA Record pages 196-251 12 

First Supplemental LUBA Record pages 264 - 270, 273  13 

A 36 page Coos Bay Estuary Management Plan Amendment (Make APP) is not 14 

found in the the Original or the First Supplemental Record that was filed by 15 

Respondent, City of North Bend, but this 36 page document was included in the 16 

information given to Petitioner McCaffree by the North Bend Planning Director 17 

on March 17, 2014 as being a part of the record for North Bend file No. CUP-1-18 

14 and VAR-1-14.   19 

 The 1
st
 Supplemental LUBA record filed in this case shows that on 20 

December 6, 2013, the Applicant supplied four different items to the North 21 
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Bend Planning Department. Supp Rec 171 to 173 Also missing from the LUBA 1 

record is the Estuarine & Coastal Shoreland Uses Application noted on Supp 2 

Rec 171 to 173, which was also never made available to the public. 3 

 The record has been mishandled and is not accurate as was explained 4 

previously in Record Objections filed with LUBA. App 10 to App 13 & App 28 5 

to App 56.  The entire record filed with the City by the Applicant should have 6 

been made available to the public as is required by North Bend code 18.92.020.    7 

 18.92.020 Appeal. 8 

 * * * * 9 

(4) All documents or evidence relied on by the applicant shall 10 

be submitted to the city and made available to the public at the 11 

time notice is provided, and any staff report to be used at the 12 

hearing shall be available at least seven days prior to the 13 

hearing. If additional documents or evidence are provided in 14 

support of the application, any party shall be entitled to a 15 

continuance of the hearing. 16 

Such continuance will not be subject to the limitations of ORS 227.178. 17 

(Emphasis added) (App 130) 18 

 19 

If the City of North Bend cannot provide an accurate record to the LUBA, how 20 

then can LUBA accept that the City of North Bend provided one to citizens 21 

prior to the March 17
th
 hearing?  Petitioners and the public were not provided 22 

access to the complete record for the worker camp permit before the initial 23 

hearing and close of the record, so they could not have responded to or rebutted 24 

evidence found in documents to which they were not given access.  This in 25 

itself should have prompted a continued hearing as required by North Bend City 26 

code 18.92.020(4) and/or at least should show the LUBA why Petitioners are 27 
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entitled to a remand in this case and a de novo hearing before the City Council 1 

of North Bend as is required under North Bend code 18.92.020.  The hearing 2 

should be held no less than 21 days after a complete and accurate record has 3 

been made available to the public.   4 

Fourth Sub-assignment of Error – The City of North Bend erred by 5 

allowing documents to be added to the record after the record was closed 6 

and by failing to provide Petitioners access to the added documents. 7 

 8 

Argument 9 

 10 

 The City of North Bend allowed a letter dated April 30, 2014 from a 11 

proponent of the worker camp permit to be placed into the record and before the 12 

City Council. Conversely, the City ruled that the comments from opponents 13 

made prior to the Planning Commission‟s decision on April 21, 2014, were not 14 

part of the record.   15 

 The City of North Bend did not provide Petitioners notice of the April 30, 16 

2014 letter, which would have allowed them a chance to rebut the letter prior to 17 

the City Council‟s May 27, 2014 deliberation and decision.  Petitioners have the 18 

right to rebut any evidence placed before the deciding body. ORS 227.180(3)  19 

 In Horizon Construction, Inc., v. City of Newberg, 114 OR. App, 249, 20 

834 P.2d 523 (1992) the court explained: 21 

ORS 227.180(3) requires that the disclosure be made at the 22 

earliest possible time of any additions to the record. Implicit in 23 

that requirement is that the parties to the proceeding must be 24 

given the greatest possible opportunity to prepare for and to 25 

present the rebuttal that ORS 227.180(3)(b) requires that they 26 

be allowed to make. The purpose of the statute is to protect the 27 
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substantive rights of the parties to know the evidence that the 1 

deciding body may consider and to present and respond to that 2 

evidence. Horizon, id.  at 525. Cited with approval in Wal-3 

Mart Stores, Inc. v. City of Hood River (Or. LUBA, 2013)  4 

  5 

 Like in the Horizon case, supra, the City informed Petitioner Jan Dilly in 6 

an e-mailed letter
2
 sent to her on May 18, 2014, from North Bend City attorney 7 

Michael Stebbins, that the May 27
th
 City Council deliberation on CUP-1-14 and 8 

VAR-1-14 was a legal proceeding and that argument would “only be taken from 9 

the parties or their legal representatives.” Supp Rec 69 -70.
2
   Any failure to 10 

object to the April 30, 2014 letter at the May 27, 2014 City Council meeting 11 

was ephemeral, given that the record was closed and no introduction of 12 

evidence or public participation was contemplated for the meeting. Jan Dilley 13 

and the 60+ citizens who filed a joint appeal should have been informed of the 14 

fact that additional testimony had been allowed into the record and given an 15 

opportunity to rebut that testimony in a continued hearing as is entitled to them 16 

under North Bend City code 18.92.020.  App 129 to App 130. 17 

Fifth Sub-assignment of Error – The City of North Bend erred by failing to 18 

declare its bias and conflict of interest.  19 

 20 

A. Preservation of Error 21 

 Petitioners‟ admit that the issue of bias and conflict of interest was not 22 

fully raised below. These issues, however, are so fundamental to the Oregon 23 

                                                           
2
 The May 18, 2014 emailed letter is erroneously dated July 16, 2014 in Respondents‟ 1

st
 

Supplement Record page 69-70. 
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land use process that LUBA is encourage to address them to give the City 1 

Guidance on how to proceed.   2 

B. Argument  3 

 4 

 Neither the Planning Commission nor the City Council of North Bend 5 

made any opportunity at their scheduled Hearings or Deliberation for a 6 

declaration of bias or for the establishing whether „ex-parte‟ contacts may had 7 

occurred between the decision makers and the applicant prior to their making a 8 

decision on North Bend file No. CUP-1-14 and VAR-1-14 (the worker camp 9 

permit”).  During the Deliberation of the City Council on May 27, 2014, the 10 

City Council consulted and took advice from the Applicants attorney during 11 

that proceeding.      12 

 Petitioners have the right to have decisions made before an unbiased 13 

tribunal.  Fasano v. Washington Co. Comm., 264 Or 574, 507 P2d 23 (1973). A 14 

fundamental conflict of interest exists for the City of North Bend regarding any 15 

action concerning the Jordan Cove LNG project.  The conflict of interest arises 16 

because the City has a direct financial interest in the project being successful. 17 

The City of North Bend signed a Planning Agreement with Jordan Cove 18 

where Jordan Cove will reimburses the city for expenses and staff time spent on 19 

the Jordan Cove project and also in return the agreement indemnifies Jordan 20 

Cove from any liability.  All Council members were present.  Decision was 21 

passed by a unanimous vote. September 11, 2012, City of North Bend Council 22 



1 Meeting, Agenda Item 8. LUBA is encouraged to educate the City Council 

2 about the requirements of Fasano, supra. 

4 For each the foregoing assignment of error, the challenged City of North 

5 Bend Final Decision and Order No. 14-0 1-006PL, should be reversed or 

6 remanded. 

7 Dated November 25, 2014. 

8 Respectfully submitted, 
9 

10 

11 

12 
13 

14 

15 

16 
17 

18 
19 Jodx cC ee- Peti · ners 
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City of North Bend 
Planning Department. P.O. Box B, North Bend, OR 97459, 541-756-8535, FAX 541-756-8544, 

planner@northbendcity.org 

CITY COUNCIL 
NOTICE OF DECISION 

MAY 27,2014 
APPEAL BY JAN DILLEY 

GRANT OF APPLICANT'S MOTION TO DISMISS APPEAL 

APP-1 

Ms. Jan Dilley filed an appeal of the Planning Commission's approval of CUP-1-14 and VAR-
1-14 on May 21, 2014 to the North Bend City Council ("Council"). SHN Consulting Engineers 
& Geologists, Inc. ("Applicant") filed a Motion to Dismiss the appeal on May 12, 2014. The 
City Council deliberated the Applicant's Motion to Dismiss at their regular meeting on 
Tuesday, May 27, 2014 in the City Hall Council Chamber. The Applicant made the Motion to 
Dismiss based on the premise that Ms. Dilley had not been a party to the hearing held by the 
Planning Commission, as required under the North Bend City Code ("NBCC") Section 
18.92.020(2), and therefore lacked standing to appeal. Both parties provided the Council 
with written and oral arguments. 

Action: 
The Council voted unanimously (7-0) to DISMISS THE APPEAL. 

Criteria and Standards: 
The applicable criteria for the CUP-1-14 and VAR-1-14 application is found under NBCC Title 
18, Chapter 18.56 - Airport Overlay Zone, Chapter 18.60 - Conditional Uses, Chapter 18.68 -
Off-Street Parking and Loading, and Chapter 18.80- Variances. 

The applicable standards governing appeals are the NBCC Title 18, Chapters 18.56 - Airport 
Overlay Zone, Chapter 18.60 - Conditional Uses, and Chapter 18.92 - Administration, 
Enforcement and Interpretation. 

Decision Criteria and Findings - Facts: 
The Council construes 18.92.020(2) and 18.56.120(1)(b) to require that standing to appeal a 
decision of the Planning Commission is limited to individuals with 'party status.' In order to 
have 'party status' and standing to appeal, the appellant must have appeared on the record, 
either orally or in writing at a public hearing concerning the matter. Specifically, Council 
construes the following applicable code provisions to impose a standing requirement: 

Section 18.92.020(2): 
The notice of appeal shall establish the appellant's party status and raise all 
appeal issues relied on with sufficient specificity as to afford the planning 
commission or city council and other parties an adequate opportunity to 
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respond to and resolve each issue. An issue which may be the basis for an 
appeal shall be raised during the applicable public comment period for the 
decision. 

Section 18.56.120(1): 
(b) Appeals must be submitted on appeal forms provided by the city and clearly 
identify the issues of appeal, the party status of the appellant, the applicable 
review criteria and include the appropriate appeal fee. 
(c)Failure to raise an issue either orally or in writing at a public hearing 
concerning the matter precludes appeal based on that issue. 

18.60.040: 
The notice shall ... state that a failure to raise an issue at the hearing in person 
or by letter or to provide sufficient specificity to afford an opportunity to respond 
to an issue precludes appeal on that issue ... 

APP-2 

Based upon substantial evidence in the record, Council finds for the reasons discussed below 
that Ms. Dilley has not achieved party status and therefore lacks standing to appeal. 

NBCC Section 18.92.020 requires an appellant to establish party status in order to appeal. 
While the NBCC does not contain a definition of 'party status', Council finds that the NBCC 
requirements in Section 18.92.020(2), Section 18.56.120(c), and 18.60.040 require an 
appellant to have raised an issue either orally or in writing at the public hearing concerning 
the matter in order to appeal. Further, the controlling language in 18.92.020(2) expressly 
requires that such issues " ... shall be raised during the applicable public comment period for 
the decision." Taken together, Council construes these provisions to impose an obligation on 
appellant Dilley to have participated orally or in writing during the public comment portion of 
the Planning Commission proceedings with sufficient specificity to apprise the Planning 
Commission and Council of the issues raised. 

Although the language relating to issue identification is substantially similar to Oregon 
Revised Statutes ("ORS") 197.763(1), which governs the conduct of local quasi-judicial land 
use hearings, the NBCC contains a clear substantive requirement for party status which 
applies to all appeals, including those before the Planning Commission and the City Council. 
The Council interprets this to impose a minimum standing requirement under local 
ordinances. 

In addition to the standing requirements in the NBCC, the Council finds that the City's April 
23, 2014 mailed Notice of Decision defines "standing to appeal" to include the requirement 
that the appellant have "appeared before the Planning Commission orally or in writing or was 
entitled to receive notice or requested notice." The Council finds that, based upon the 
available evidence in the record Ms. Dilley did not present oral or written testimony or submit 
written materials into the record for CUP-1-14 and VAR-1-14, and because she was not 
entitled to receive notice and did not request notice, Ms. Dilley lacks party status and 
therefore standing to appeal CUP-1-14 and VAR-1-14. 

Decision Criteria and Findings - Response to Issues Raised: 
The record of the hearing is limited to materials submitted orally or in writing during the 
hearing. Based upon evidence in the record, the appellant did not submit materials orally or 
in writing during the hearing before the review body which in this instance was the Planning 
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Commission hearing on March 17,2014. APP-3 

The Council finds that based upon substantial evidence in the record, the appeal was filed 
only by Ms. Jan Dilley. Specifically, Ms. Jodi McCaffree argues in a written submittal to the 
Council that she is entitled to party status as an appellant because she "endorsed" the Dilley 
appeal as a signator to a letter attached to the appeal submittal. However, Council finds that 
Ms. McCaffree is not an "appellant" because: 

• The 'from line' at the top of the notice states "Fm: Jan Dilley" 
• Across the top of every signature page is written "I endorse an appeal against it, filed 

by Jan Dilley." 
• The regarding line in Ms. McCaffree's letter states "RE: Support Documentation for 

Jan Dilley's Appeal ... " 

The Applicant argues that the appellant failed to satisfy the jurisdictional elements of an 
appeal pursuant to NBCC Sections 18.56.120(1)(b) and 18.92.020(2), which states that an 
appeal filing "must" include various substantive elements. These elements are: file within 10 
days, submit the appeal on an appeal form, identify the issues of appeal, identify the party 
status of the appellant, identify the applicable review criteria, and include the appeal fee 
because the appellant did not identify the applicable review criteria. Dismissal is appropriate 
when an appeal fails to meet a clearly expressed requirement. Golden v. City of Silverton, 58 
Or LUBA 399 (2009), aff'd without op. 228 Or. App. 757; 210 P.3d 945, rev. den., 347 Or. 42; 
217 P.3d 688 (2009). The Council finds that the appellant did not include the applicable 
review criteria and therefore did not satisfy the jurisdictional elements of an appeal. 

Both Ms. Dilley and Ms. McCaffree argue that notice for the March 17, 2014 Planning 
Commission hearing was deficient. The Council finds that the hearing was properly noticed 
in accordance with NBCC Section 18.60.040 because: (1) noticed was mailed to owners of 
record within 100 feet of the property 20 days before the hearing, (2) the property boundary 
included Chappell Parkway and Ferry Road, and (3) the notice contained the statement that 
failure to raise an issue, in person or by letter, precludes appeal on the issue. 

The Council finds that the Planning Commission granted an additional seven day open record 
period for any party to submit written materials following the March 17, 2014 hearing. Notice 
requirements for a conditional use permit are not required to be published and that any press 
releases are in addition to the notice requirements and are not bound by a time requirement. 

In response to Ms. Dilley's comment that she is affronted by the standing requirement 
contained in the April21, 2014 Notice of Decision which states, " ... a person entitled to receive 
mailed notice ... or anyone requesting notice of the decision, and was a person whose 
interests are adversely affected by the decision," the Council finds that these are statutory 
notice requirements from ORS 227.175(1 O)(a)(C). These standing requirements apply to 
decisions made without a hearing. The Council finds that a hearing was held in this matter, 
Ms. Dilley was not entitled to receive notice, nor did she request notice, thus she does not 
qualify for standing under these provisions. Further, Council finds no authority in the NBCC 
for this independent basis for standing. 

Ms. McCaffree alleges that the decision of the Planning Commission is not consistent with 
Statewide Planning Goals One and Seven. In response, the Council finds that (1) the City 
Comprehensive Plan regulations are acknowledged and, accordingly (2) the Statewide 
Planning Goals are not applicable review criteria to the Commission decision at issue. 
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APP-4 
In response to Ms. Dilley's May 21, 20141etter and assertion that she had standing to appeal 
because she attended the Planning Commission April 21, 2014 meeting, the Council finds 
that the record had closed for this hearing and that Ms. Dilley was informed at that time by 
Mr. David Voss that the record had closed. She was permitted to speak during the open 
public comment period, however these comments were not made on the record. 

APPEAL PROVISIONS: 
This action is the final decision by the City. Pursuant to ORS 197.830(2)(b), only persons 
who participated in the proceedings leading to adoption of this decision are eligible to appeal 
this decision to the Oregon State Land Use Board of Appeals (LUBA). If you wish to appeal, 
you must file a notice of intent to appeal with LUBA within twenty-one (21) days from the date 
that this notice was mailed. Such notice must be filed in a form and manner prescribed by 
LUBA, who may be reached via telephone at (503) 373-1265. 

Further Information: Please contact David Voss, City Planner, regarding any questions or 
concerns at the address listed above. 

t4. 
' 

Date of Mailing 
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APP-5 

City of North Bend 
Planning Department, P.O. Box B, North Bend, OR 97459, 541-756-8535, FAX 541-756-8544, 

planner@northbendcity .org 

PLANNING COMMISSION 
NOTICE OF DECISION 

April 21, 2014 

SHN CONSULTING ENGINEERS INC., AL PEIRCE, NORTH POINT PROPERTY 
BETWEEN THE RAILROAD AND MCCULLOUGH BRIDGE: 

CONDITIONAL USE PERMIT AND VARIANCE PERMITS 
-TEMPORARY WORKFORCE HOUSING -

The City Planning Commission held a public hearing on Applications CUP-1-14 & VAR-1-14 
at their regular meeting on Monday, March 17, 2014 in the North Bend City Hall Council 
Chambers. Five people testified in favor of the proposal and one testified in opposition to the 
proposal. 

Action: 
The Commission Chair closed the hearing and a motion was made and seconded to approve 
the permit and variance subject to the conditions listed in the staff report, and including: 

a) The three conditions proposed by ODOT in the March 14, 20141etter submitted 
ODOT Plan Reviewer Thomas Guevara Jr., 
b) that a bond be posted sufficient to cover the costs of removing the work camp, and 
c) that the findings and information contained in the staff report and application 
documents submitted be adopted in support of this decision. 

No vote was taken on the motion at the meeting on March 17, 2014. Jody McCaffree 
requested that the record remain open for at least seven days for additional testimony. The 
Planning Commission granted the request to leave the record open for additional written 
testimony, and then gave the applicant seven days after the record closed to submit 
rebuttals, and finally provided an additional seven days to submit final written arguments. The 
record was then closed. 

The period for final written arguments ended on Monday, April 7, 2014. One letter of support 
for the project was received from Susanna Noordhoff during the initial seven-day period. One 
Jetter of final argument from Meagan Masten, representing the applicant was received on 
Monday, April7, 2014. 

The Planning Commission voted unanimously to APPROVE the conditional use permit, 
variance at their regular meeting on Monday, April21, 2014, subject to the following 
conditions: 
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Transportation 
A. At no time will the temporary work force housing exceed 2,100 occupants. 

Construction workers will be required to utilize the owner provided busses to commute to the 
work site on the North Spit (with the exception of supervisors and managers). 

B. The Applicant will construct a hammerhead turnaround at the northwest 
terminus of Chappell Parkway. 

c. The basis of the design for roadways and intersections will consider the support 
weight and turning radii necessary for North Bend Fire Department emergency vehicle 
operations. 

D. All roads in the workforce housing area will be 26 feet wide and the Applicant 
shall maintain a 20 foot wide, unimpeded fire lane at all times. 

E. The Applicant will ensure all security gates will accommodate 24 hour access to 
emergency service vehicles. 

F. All buildings will be individually identified and clearly marked on the exterior for 
quick location by emergency services. 

G. Applicant shall comply with the relevant provisions of the International Fire 
Code as adopted by the State of Oregon as required by the City's Fire Chief. 

H. The Applicant will construct intersection improvements at the Highway 101 and 
Ferry Road intersection that include, but are not limited to, the addition of a dedicated 
southbound left-turn lane and a temporary traffic signal. 

I. The Applicant will construct a pedestrian sidewalk along Chappell Parkway 
connecting the workforce housing site to the existing path network in Simpson Park. 

J. The Applicant will construct an overlay of Chappell Parkway between the 
workforce housing site access and the intersection of Highway 101 at Ferry Road. The 
overlay includes portions of Chappell Parkway and Ferry Road. The overlay will serve the 
workforce housing as well as the existing industrial uses that front Chappell Parkway. After 
the workforce housing site is vacated, the Applicant will construct a second overlay of the 
same road system to improve the economic vitality of the newly vacated industrial lands. 

Parking 
K. To manage parking on site, the Applicant will delineate parking stalls with posts, 

aisle chains or cables, flags, cones and on-site signage. 

Landscaping, Lighting, Security 
L. All ground disturbing activities will occur in the M-H zone, except for the 

invasive weed abatement. 

M. The Applicant will provide invasive weed abatement in the Coastal Shorelands 
zone, south of the workforce housing bridge. 
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N. The Applicant will provide a security fence encompassing the workforce 
housing site. 

0. Use lighting with a "U" rating of zero (0) (in the BUG scale). 

Utilities 
P. The Applicant will provide water and fire water service pursuant to Coos Bay 

North Bend Water Board standards. 

Q. The Applicant will construct a new sewer lift station (lift station number 11) for 
the North Point industrial area. 

R. The Applicant will provide its proportionate share of upgrades to pump station 
number 7 of the sanitary sewer system. The proportionate share for the workforce housing is 
based on a 42.6 percent increase in the total wastewater flow delivered to pump station 
number 7. The city estimates the upgrade to lift station number 7 will be$ 350,000. The 
proportionate share for the work force housing will therefore be 42.6% of 350,000 or the sum 
of $150,000. 

OOOT 
S. Prior to City issuance of development permits, the applicant shall provide proof 

of ODOT approval for construction of intersection improvements at the US 1 01/Ferry Road 
intersection including, butt not limited to, a temporary traffic signal and left-turn lane when 
warranted. The applicant shall remove the temporary signal upon expiration of the CUP 
and/or removal of the temporary housing units, whichever occurs first. 

T. Prior to City issuance of development permits, the applicant shall provide proof 
of an executed Cooperative Improvement Agreement (CIA) with ODOT for approval and 
maintenance of any roadway improvements affecting US 101 including, but not limited to, the 
installation, monitoring and any modifications to US 101 intersection improvements. 

U. Prior to City issuance of development permits, the applicant shall provide proof 
of an ODOT Miscellaneous Permit for work, including utilities, within US 101 rights-of-way. 

Work camp removal 
V. Prior to the development, a bond shall be posted to guarantee the cost to 

remove the housing units, convention center, bus shelters and the physical connections to 
the buildings. 

Criteria and Standards: 
The applicable criteria for the application are found under Title 18, Chapters 18.56 - Airport 
Overlay Zone, Chapter 18.60 - Conditional Uses, Chapter 18.68 - Off-Street Parking and 
Loading, Chapter 18.80- Variances, and Chapter 18.92- Time limit on a permit for a 
conditional use or a variance of the North Bend City Code. 

Decision Criteria and Findings: 
In making their decision, the Planning Commission relied upon the staff responses and 
findings contained within the staff report, the application documents, and testimony and 
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evidence presented at the Planning Commission hearing. All documents are available at the 
City of North Bend Planning Department. 

18.92.040 Time limit on a permit for a conditional use or a variance. 
Authorization of a conditional use or variance shall be void after twelve months from the 

date the decision was final unless the conditional use or variance has been implemented or a 
building permit has been issued and substantial construction has taken place. However, the 
final granting authority of the permit (planning director, planning commission or city council) 
may authorize a one-time extension of the permit for an additional twelve months upon 
request from the applicant or their authorized representative, provided the request for an 
extension is submitted, along with the appropriate fee, to the planning department prior to the 
expiration date of the original permit. (Ord. 1192 § 115, 1962) 

APPEAL PROVISIONS: 
A decision by the Planning Commission may be appealed to the North Bend City Council by 
an affected party. The appeal must be filed with the City Recorder within ten (10) calendar 
days from the date the decision is mailed in compliance with Title 18, Section 18.92.020. The 
notice of appeal shall contain all of the following: 

1. Identification of the decision to be reviewed. 

2. Statement of the interest of the appellant and whether the appellant has "standing to 
appeal." An individual is said to have 11Standing to appeal" if the person: 

a. Appeared before the Planning Commission orally or in writing or, 

b. was a person entitled to receive mailed notice of the hearing prior to the 
decision or anyone requesting notice of the decision, and was a person whose 
interests are adversely affected by the decision. A person is "adversely affected 
by a decision if the decision infringes upon the use and enjoyment of his or her 
property or otherwise detracts from his or her personal interest". 

3. Reasons the appellant feels aggrieved by the decision, and how the Planning 
Commission erred in its decision. 

4. All documents or evidence relied on by the appellant shall be submitted to the City and 
made available to the public at the time the notice is provided. 

Further Information: Please contact David Voss, City Planner, regarding any questions or 
concerns at the address listed above. 

PEASE RETAIN A COPY OF THIS DOCUMENT FOR YOUR RECORDS 

David K. Voss, City Planner Date of Mailing 
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BEFORE THE LAND USE BOARD OF APPEALS 

OFTHESTATEOFOREGON 

JAN DILLEY and JODY MCCAFFREE 

Petitioners, 

vs. 

CITY OF NORTH BEND 

Respondent, 

SHN CONSULTING ENGINEERS & 
GEOLOGIST, INC 

Intervenors Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

LUBA No. 2014-061 

PETITIONERS' OBJECTIONS TO RECORD 

A. Statement of Compliance 

Petitioners file this Precautionary Objection to the Record pursuant to OAR 661-01 0-

0026. On, August 4, and 6, 2014, Petitioners' e-mailed Respondent's attorney, as required by 

OAR 661-01 0-0026(1 ), to attempt to resolve these record objections. Respondent's attorney 

has indicated a willingness to work with Petitioners regarding these objections and we will 

continue to try and work out these objections informally. 

11 Pctltion<:rs' {)bjectiun to Record 
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B. Objections 

I Specific items are missing from the Record. They are: 

1. No audio recordings and complete transcriptions were provided of the March 

17, 2014 Planning Commission Hearing, the April21, 2014 Hearing and Planning 

Commission Decision, and the May 27, 2014 City Council Deliberation. Complete 

audio recordings and transcriptions are needed to fully and accurately represent the 

meetings as transpired. 

2. No copy of the power point presentation that was presented by Applicant SHN 

Consulting and Engineers at the March 17, 2014, Hearing is provided in the LUBA 

record. 

3. The Conditional Use Application [LUBA record page 173] is missing page 

#5 [Ref between LUBA record pages 176 and 177] 

4. No record in the LUBA file of when the Application was deemed complete by 

the Planning Dept. 

5. Yellow highlighted text is not highlighted on LUBA record pages 51 and 64 

but was turned in highlight 

6. E-mail exchanges to and from the North Bend Planning Director sent to 

Petitioner McCaffree on March 18, 2014 and April 1st and 21 5
\ 2014, are not in the 

record. 

7. 36 page Coos Bay Estuary Management Plan Amendment given to Petitioner 

McCaffree on March 17, 2014, is not in the record. 

21 Petitioner;;.' ()l,ic:clion Re-:ord 
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II Items found to be incomplete. 

8. Over 50% of the LUBA page numbers are not legible on the LUBA record 

copies petitioners were provided. 

III Other Concerns with Record: 

9. LUBA record pages 91 and 92 are out of order and should be reversed. 

10. The e-mail noted on LUBA record page 163 had an attachment and the record 

is not clear what that attachment was. 

11. LUBA record page 104-106 contains information that should not have been 

included in the record because it was written well after the record was closed or after 

we were told the record had been closed. The inclusion of the letter, however, without 

a response (from the other side), for the deliberation by the City Council served as a 

biasing influence. 

LUBA record page 118 states that the Planning Dept had received in addition 

to Petitioner McCaffree's March 17,2014, letter, only one letter of support for the 

project from Susanna Noordhoff and one letter of final arguments on behalf of the 

applicant from attorney Meagan Masten before the close of the record. An April 21, 

2014, e-mail from Planning Director Voss to Petitioner McCaffree also confirms this 

fact. 

12. Prior to the March 17th Hearing, Petitioner McCaffree requested a copy of the 

complete record of this permit application but did not receive it by email as promised. 

31 Pctitilincrs' Ubjt'ctiun tu Rccurd 
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So on the 17th, at the hearing, Petition McCaffree brought a jump drive and had the 

Planning Director record what she was assured to be the "complete record." 

The following pages of information found in the current LUBA record were excluded 

from that information: 

LUBA Record pages 134-149 

LUBA Record page 192 

LUBA Record pages 194-250 

LUBA Record pages 263-279,282 

The following information as indicated above is not found in the current LUBA record 

but was included in the information that was given to Petitioner McCaffree on March 

17, 2014: 

Coos Bay Estuary Management Plan Amendment - 36 pages 

C. Conclusion 

For each of the foregoing reasons, Petitioners file this Precautionary Objection to the 

Record. 

Dated: August 6, 2014. 

Respectfully submitted, 

L::elci Petitioner- Jan Dille 
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BEFORE THE LAND USE BOARD OF APPEALS 

OF THE STATE OF OREGON 

JAN DILLEY and 
JODY McCAFFREE, 

vs. 

Petitioners, 

CITY OF NORTH BEND, 
Respondent, 

and 

SHN CONSULTING ENGINEERS & 
GEOLOGISTS, INC., 

Intervenor-Respondent. 

LUBA No. 2014-061 

JOINT RESPONSE TO 
PETITIONERS' OBJECTIONS 
TO RECORD 

Pursuant to OAR 661-010-0026(4), respondent City of North Bend ("City") 

and intervenor-respondent SHN Consulting Engineers & Geologists, Inc. ("SHN") 
-

file this Joint Response to Petitioners' Objections to Record and request that 

LUBA enter an order: (1) finding that the City has taken action to resolve 

Objection 1, in part, and Objections 3, 8, 9, and 1 0; and (2) denying Objection 1, 

in part, and Objections 2, 4, 5, 6, 7, 11, and 12; (3) settling the record as the 

Supplemental Record filed by the City; and ( 4) establishing a briefing schedule. 

Respondents address petitioners' objections in detail below. 

PAGL 1- JOfNT RESPONSE TO RECORD OBJECTIONS 
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1. Response to Objection 1: Recordings and Transcripts 

In Objection 1, petitioners contend that the record is incomplete because it 

does not include: (I) recordings of the Planning Commission meetings on March 

17,2014 and April21, 2014 and the City Council meeting on May 27, 2014; and 

(2) transcripts of these meetings. The City filed the requested audio recordings 

with LUBA on August 5, 2014. Accordingly, LUBA should find that the City's 

action resolves this aspect of Objection 1. 

Further, the City is not required to file transcripts of these hearings with 

LUBA because the City has not prepared, and is not required to prepare, such 

transcripts. OAR 661-010-0025(I)(c). On this basis, LUBA should deny this 

aspect of Objection 1. 

2. Objection 2: Power Point Presentation 

13 In Objection 2, petitioners contend that the record does not include all 

14 materials included as part of the record during the proceedings before the final 

15 decision maker because the record does not include a Power Point presentation 

16 made by SHN at the March 17, 2014 Planning Commission hearing. Respondents 

17 agree that SHN made such a presentation in support of the applications. Further, 

18 respondents agree that such presentation is not included in the record. SHN did 

19 not provide either paper or electronic copies of the presentation to the City at the 

20 time of the Planning Commission hearing or at any point subsequent to this 

21 hearing. Accordingly, the City does not possess a copy of the presentation.' 

22 LUBA cannot order the City to produce an item the City does not possess. 

23 See Ray v. Josephine County,_ Or LUBA _ (LUBA No. 2004-209, October 27, 

24 

25 -
26 1 Additionally, SHN has checked its records and has detennined that it has not 

retained a copy of this presentation and cannot produce it either. 

PAGE 2- JOINT RESPONSE TO RECORD OBJECTIONS 
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2005) (concluding that LUBA may not order any relief in response to a record 

objection if documents cannot be located); see also Beckner v. Island City,_ Or 

LUBA (LUBA No. 2013-024, May 23, 2013) (denying a record objection that 

the record should include meeting recordings when the city did not possess the 

recordings). 

Although not at issue in this phase of the proceedings, the City's failure to 

retain a copy of the Power Point presentation is not a procedural en·or because 

there is no evidence that the City Council relied upon the presentation in reaching 

its decision in this matter. For example, the decision does not reference the Power 

Point presentation. For that matter, the decision does not even reach the merits of 

the applications. As such, there is no basis to conclude that the omission of this 

item prejudiced petitioners' substantial rights. 

For these reasons, LUBA should deny Objection 2. 

3. Objection 3: Page 5 of Application Narrative 

In Objection 3, petitioners contend that the record does not include all 

materials included as part·ofthe record during the proceedings before the final 

maker because the record does not include page 5 of SI-IN"' s conditional use permit 

application narrative. The City has filed a Supplemental Record that includes this 

page 5. LUBA should find that the City's action resolves Objection 3. 

4. . Objection 4: Completeness Determination 

In Objection 4, petitioners contend that the record does not include all 

materials included as part of the record during the proceedings before the final 

decision maker because the record does not include a written determination by the 

City's Planning Department that the applications were deemed complete. 

Importantly, petitioners do not describe the date or content of this determination . 

Rather, it appears that petitioners are simply guessing that the item exists. In tact, 

3- JOINT RESPONSE TO RECORD OBJECTIONS 
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the City did not prepare a written completeness determination for the applications. 

See Declaration of David Voss in Exhibit A. Therefore, petitioners are mistaken, 

and there is no way to supplement the record to include this item. LUBA should 

deny Objection 4. 

5. Objection 5: Yellow-Highlighted Text 

In Objection 5, petitioners contend that the record does not include all 

materials included as part of the record during the proceedings before the final 

decision maker because the record does not include yellow highlighted text on 

Record 51 and Record 64 that Ms. McCaffree claims she made before submitting 

these pages to the City. 

The City's Planning Director has stated that the pages did not include 

yellow highlighting when he received them from Ms. McCaffree, and he did not 

add any highlighting before submitting them to the City Council. See Declaration 

of David Voss in Exhibit A. Petitioners have not submitted any evidence to the 

contrary, such as identifying which passages were highlighted. Therefore, there is 

no basis to sustain petitioners' objection. 

Respondents do not object if petitioners want to submit highlighted copies 

of these record pages attached to their petition(s) for review. 

LUBA should deny Objection 5. 

6. Objection 6: Email Correspondence Among Petitioners and City 
Planning Director 

22 In Objection 6, petitioners contend that the record does not include all 

23 materials included as part of the record during the proceedings before the final 

24 decision maker because the record does not include three email chains among 

25 petitioners and the City Planning Director. As relevant to this objection, the 

26 record is only to include "written testimony* * * placed before, and not rejected 

PAGE 4- JOINT RESPONSE TO RECORD OBJECTIONS 
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by" the City Council. OAR 661-0 I 0-0025(1 )(b). Petitioners have not established 

that any of the email chains was, or should have been, placed before the City 

Council. 

First, none of the email chains was placed before the City Council: The 

City's Planning Director has stated that the email chains were not placed before 

the City Council in this matter by him or anyone else. See Declaration of David 

Voss in Exhibit A. Petitioners have not submitted any evidence to the contrary. 

Rather, they simply disagree with the City on this issue. An objector's mere 

disagreement regarding whether an item was submitted into the record is not 

sufficient to demonstrate that it was actually submitted, particularly when 

respondent is the custodian of the record, and when petitioner has the burden of 

demonstrating error. See Curl v. City of Bend, 56 Or LUBA 794 (2008) (so 

holding). 

APP-18 

Further, none of the email correspondence should have been placed before 

the City Council. In fact, all three email chains concern mundane procedural 

matters, and one email chain relates to a different land use application altogether. 

The first email chain is dated March 18, 2014, and consists of a request from 

petitioner J ody McCaffree for a copy of the staff report, and the Planning 

Director's response that includes that staff report. The second email chain is dated 

March 31-Aprill, 2014, and consists ofthe Department ofLand Conservation and 

Development advising the Planning Director that it had received the notice of the 

City's adoption of a post-acknowledgment plan amendment, followed by the 

Planning Director forwarding that message to other persons, including Ms. 

McCaffree. This email chain does not even concern the applications at issue in 

this proceeding. The third email chain is dated April 21, 2014, and consists of Ms. 

McCaffree's request for records and an update on the status of the applications and 

5- JOINT RESPONSE TO RECORD OBJECTIONS 
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the Planning Director's response to that request. None of these email chains 

included a request by Ms. McCaffree that the cmTespondence be placed before the 

decision maker. Because these email chains all addressed mundane procedural 

matters or other applications and Ms. McCaffree did not request that they be 

included in the record, the City did not err in not including any of these materials 

in the record. 

Therefore, LUBA should deny Objection 6. 

7. Objection 7: Plan Amendment 

In Objection 7, petitioners contend that the record does not include all 

materials included as part of the record during the proceedings before the final 

decision maker because the record does not include a 36-page plan amendment 

that City staff provided to Ms. McCaffree on March 17, 2014. Petitioners' 

objection is not well-founded. The mere fact that City staff provided the 

amendment to petitioners as part of the City's response to petitioners' request for a 

copy ofthe record does not mean that the item actually was part of the record. 

Rather, the relevant question is whether, in fact, the items actually were placed 

before the City Council in this proceeding. See OAR 661-01 0-0025(1 )(b) (record 

is to include all "written materials specifically incorporated into the record or 

placed before, and not rejected by, the final decision make, during the course of 

the proceedings"). 

The City's Planning Director has stated that the amendment was not placed 

before the City Council in this matter by him or anyone else. See Declaration of 

David Voss in Exhibit A. Petitioners have not submitted any evidence to the 

contrary. Rather, they simply disagree with the City on this issue. An objector's 

mere disagreement regarding whether an item was submitted into the record is not 

sufficient to demonstrate that it was actually submitted, patticularly when 
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respondent is the custodian of the record, and when petitioner has the burden of 

demonstrating error. See Curl, 56 Or LUBA at 794. 

Therefore, LUBA should deny Objection 7. 

8. Objection 8: Legibility of Record Page Numbers 

In Objection 8, petitioners contend that over half of the record page 

numbers are not legible. In response, the City has filed a Supplemental Record 

that includes legible page numbers. LUBA should find that the City's response 

resolves Objection 8. 

9. Objection 9: Record 91-92 Out of Order 

In Objection 9, petitionerscontend that Record 91 and Record 92 are 

inverted and should be re-ordered such that Record 92 precedes Record 91. In 

response, the City has filed a Supplemental Record that re-orders these pages in 

the manner requested by petitioners. LUBA should find that the City's action 

resolves Objection 9. 

10. Objection 10: Attachments to Email at Record 163 

In Objection 1 0, petitioners contend that the table of contents is deficient 

because it does not identify the tit!e and page number of each exhibit to the email 

located at Record 163. The City has filed a Supplemental Record that identifies 

the title and page number of the two exhibits to the email located at Record 163. 

LUBA should find that the City's action resolves Objection 10. 

11. Objection 11: Letter at Record 104-106 

In Objection 11, petitioners contend that the record contains materials not 

included as part of the record during the proceedings before the final decision 

maker because the record includes a letter at Record 104-106 that was submitted 

"after the record was closed." Petitioners' Objections to Record at 3. 

PAGE 7- JOINT RESPONSE TO RECORD OBJECTIONS 
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LUBA should deny petitioners' contention because the record was not 

closed when the letter was submitted to the City CounciL The Planning 

Commission approved the applications in a decision dated April 23, 2014. Rec. 

108-111. After the Planning Commission made its decision, Arnie and Carolyn 

LeCompte submitted their letter dated April30, 2014 to the City Council. Rec. 

104-106. Petitioner Jan Dilley attempted to appeal the Planning Commission 

decision to the City Council on May 2, 2014. Rec. 93-103. After the filing ofMs. 

Dilley's appeal, City staff placed the LeComptes' letter before the City Council. 

See Declaration of David Voss in Exhibit A. The record is required to include 

"[a]ll written testimony* * *placed before, and not rejected by, the final decision 

maker." OAR 661-10-0025(l)(b). Therefore, the letter was properly included in 

the record. 

Although petitioners contend that inclusion of the letter had a "biasing 

influence," LUBA should deny this contention for three reasons. First, it is not 

relevant to the task at hand, which is settling the record. Second, there is nothing 

in the City Council's final decision that supp011s petitioners' contention. For 

example, the decision does not refer to this letter or any of its substantive 

arguments. For that matter, the City Council did not reach a decision on the merits 

at all. Third, the letter includes as an attachment a flyer that includes statements in 

opposition to the applications. Thus, there is no basis to conclude that inclusion of 

the letter prejudiced petitioners' substantial rights. 

Further, although petitioners contend that City staff did not disclose the 

existence of the letter to petitioners, this fact does not mean that the City 

improperly included the letter in the record for two reasons. First, the relevant 

inquiry is whether the letter was placed before and not rejected by the City 

Council, not whether the City disclosed it to petitioners. Second, the City did not 

8- JOJNT RESPONSE TO RECORD OBJECTIONS 
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disclose the letter to petitioners because the City received the letter nine days after 

petitioners' last request for an update. As such, the City did not withhold 

information from petitioners, and the City correctly included the letter in the 

record of this matter. 

Therefore, LUBA should deny Objection 11. 

12. Objection 12: Inconsistency Between Record and Items Provided 
to Petitioners on Mar·cb 17, 2014 

8 In Objection 12, petitioners contend that the City erred because the record 

9 provided to LUBA is both overinclusive, and underinclusive, of a record provided 

10 by the City to Ms. McCaffree on March 17, 2014. LUBA should deny this 

11 contention for two reasons. First, as stated above, the relevant inquiry is not 

12 whether the materials were disclosed to petitioners but whether they were placed 

13 before the City Council. Second, petitioners label this item as a "concern," and 

14 they do not formally object to the record on this basis. Accordingly, there is no 

15 corrective action for the City to take or for LUBA to order. 

16 Therefore, LUBA should detl.y Objection 12. 

17 13. Conclusion 

18 For these reasons, respondents respectfully request that LUBA enter an 

19 order: (1) finding that the City has taken action to resolve Objection 1, in part, and 

20 Objections 3, 8, 9, and 1 0; and (2) denying Objection 1, in part, and Objections 2, 

21 4, 5, 6, 7, 11, and 12; (3) settling the record as the Supplemental Record filed by 

22 the City; and ( 4) establishing a briefing schedule. 
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DATED: August 27,2014 

PERKINS COlE LLP 

Seth J. King, OSB No. 071384 
Meagan E. Masten, OSB No. 
123893 
1120 NW Couch St, Tenth Floor 
Portland, OR 97209-4128 
Telephone No.: 503.727.2000 

Attorneys for Intervenor
Respondent SHN Consulting 
Engineers & Geologists, Inc. 

STEBBINS, COFFEY & 
COLLINS 

Michael Stebbins, OSB No. 
753530 
745 California St 
PO Box 1006 
North Bend, OR 97459 
Telephone No.: 541.756.2066 

Attorney for Re~pondent 
City of North Bend 
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DATED: August 27, 2014 

PERKINS COlE LLP 

Seth J. King, OSB No.-919999 
Meagan E. Masten, OSB No. 
123893 
1120 NW Couch St, Tenth Floor 
Portland, OR 97209-4128 
Telephone No.: 503.727.2000 

Attorneys for Intervenor
Respondent SHN Consulting 
Engineers & Geologists, Inc. 

STEBBINS, COFFEY & 
COLLINS 

~/<--({;;;~~ 
Michael Stebbins, OSB No. 
753530 
745 California St 
PO Box 1006 
North Bend, OR 97459 
Telephone No.: 541.756.2066 

Attorney for Respondent 
City of North Bend 
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BEFORE THE LAND USE BOARD OF APPEALS 

OFTHESTATEOFOREGON 

JAN DILLEY and 
JODY McCAFFREE, 

vs. 

Petitioners, 

CITY OF NORTH BEND, 
Respondent, 

and 

SHN CONSULTING ENGINEERS & 
GEOLOGISTS, INC., 

Intervenor-Respondent. 

LUBA No. 2014-061 

DECLARATION OF DAVID K. VOSS 

I, David K. Voss, declare: 

1. I am over the age of eighteen ( 18) years and of sound mind. 

2. I have personal knO\vledge of the facts set forth in this Declaration. 

3. At all times relevant to this matter, I have been employed as Planning 
Director for the City of North Bend ("City"). 

4. In this capacity, I was the primary City staff member responsible for 
reviewing and processing the concurrent land use applications submitted by SHN 
Consulting Engineers & Geologists, Inc. ('"SHN") for a conditional use permit and 
a variance to allow temporary workforce housing ("Applications"). 

59892-0013.0007/LEGAL l23156215.2 
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5. One of my responsibilities in reviewing and processing the 
Applications was to receive and file any written testimony and exhibits submitted 
during the course of the City's proceedings. After petitioners appealed the City's 
decision to LUBA, I prepared these materials as the official record for this matter. 

6. On March 18,2014, petitioner Jody McCaffree sent me an email 
requesting a copy of the staff report for the Applications. I responded to this email 
on the same day by providing her a copy of the staff report. Ms. McCaffree did not 
request that these emails be placed before the Planning Commission or City 
Council in this matter. I did not place these emails before the Planning 
Commission or City Council before the close of the record in this matter. No other 
person placed these emails before the Planning Commission or City Council before 
the close of the record in this matter. 

7. On March 31, 2014, staff from the State Department of Land 
Conservation and Development sent me an email confirming receipt of the City's 
notice of adoption for certain plan amendments labeled as City of North Bend File 
No. 001-14. On April I, 2014, I forwarded this email to various interested parties, 
including Ms. McCaffree. No one requested that I place a copy of these emails 
before the Planning Commission or City Council before the close of the record in 
this matter. I did not place these emails before the Planning Commission or City 
Council before the close of the record in this matter. No other person placed these 
emails before the Planning Commission or City Council before the close of the 
record in this matter. 

8. On April21, 2014, Ms. McCaffree sent me an email requesting copies 
of any additional submittals pertaining to the Applications and confirming the 
procedure for the Planning Commission meeting for that night. I responded to that 
message the same day. No one requested that I place a copy of these emails before 
the Planning Commission or City Council before the close of the record in this 
matter. I did not place these emails before the Planning Commission or City 
Council before the close of the record in this matter. No other person placed these 
emails before the Planning Commission or City Council before the close of the 
record in this matter. 

9. On May 21, 2014, Ms. Dilley filed a response to the motion to dismiss 
her appeal from the Planning Commission to the City Council. Ms. Dilley 
included in her response a letter from Ms. McCaffree, which included certain 
attachments. None of the pages to these attachments included any text highlighted 

-2-
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in yellow. I did not add any such highlighting. I placed these materials in the form 
that I received them before the City Council. 

10. The City previously adopted a post-acknowledgment plan amendment 
to modify the list of uses allowed in the Coos Bay Estuary Management Plan Unit 
48 CS. The City Council considered and took action on the amendment in a 
proceeding that was separate from the proceedings for the Application. I did not 
place a copy of this amendment before the Planning Commission or City Council 
before the close of the record in this matter. No other person placed this 
amendment before the Planning Commission or City Council before the close of 
the record in this matter. 

11. On or about April 30, 2014, the City received a letter from Arnie and 
Carolyn LeCompte addressed to the City Council and concerning the Applications. 
I have been informed that the City Administrator sent this letter via email to the 
City Council on May 2, 2014. I have also been informed that City staff placed a 
copy of the letter in front of each Councilor at the time of the hearing on the 
Motion to Dismiss Ms. Dilley's appeal. 

12. I did not prepare, and no other City staff member prepared, a written 
completeness determination for the Applications. 

13. This Declaration is made and presented in support of the Joint 
Response to Petitioners' Objections to Record filed in this matter. 

I hereby declare that the above statements are true to the best of my 
knowledge and belief, and that I understand these statements are made for use as 
evidence in an administrative proceeding and are subject to penalty for perjury. 

DATED: Augustf.7; 2014 

~~tL 
David K. Voss 

.., 
-.)-
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BEFORE THE LAND USE BOARD OF APPEALS 

OFTHESTATEOFOREGON 

JAN DILLEY and JODY MCCAFFREE 

Petitioners, 

vs. 

CITY OF NORTH BEND 

Respondent, 

SHN CONSULTING ENGINEERS & 
GEOLOGIST, INC 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Intervenor-Respondent. ) ___________________________ ) 

LUBA No. 2014-061 

PETITIONERS' OBJECTIONS TO FIRST SUPPLEMENTAL RECORD 

AND RESPONSE TO RESPONDENTS' OBJECTIONS 

A. Statement of Compliance 

Petitioners' file this Precautionary Objection to Respondents' First 

Supplemental Record pursuant to OAR 661-010-0026. On, August 4, 6, 8, 20, 

and 28, 2014, Petitioners' e-mailed Respondents' attorney, as required by 

OAR 661-010-0026(1), to attempt to resolve record objections. On August 27, 

liP~tition~rs' Objection to First Suppicmcntal Record 
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2014, Respondent and Intervenor-Respondent filed a Joint Response to 

Petitioners' Objections to the Record along with a complete new LUBA Record 

entitled, "First Supplemental Record." 

Previously on August 6, 2014, Petitioners' filed 12 Record Objections 

with the LUBA concerning Respondents' Original LUBA Record. This "First 

Supplemental Record" filed by Respondents' on August 27, 2014, does not 

address most of Petitioners' Original LUBA Record Objections as explained 

further below. Petitioners' August 6, 2014, Record Objections #1 and #8 have 

been settled in part but not completely and while the First Supplemental Record 

did settle our Objection #9, the rest of the 12 Record Objections have not been 

settled by this new record. In addition, Respondents' First Supplemental Record 

has new issues that were not found in the Original Record Objections. LUBA 

should find that the City has not resolved Petitioners' Record Objections and 

require Respondents' to correct the record and if they are not able to do so, 

require the City to conduct a De-Novo hearing on the matter as originally sought 

by Petitioners.' 

B. Objections 

I. Previous Objections to the Record still unresolved in First 

Supplemental Record: 

2jP..:titiun<.:rs· ()bjcction to First Supplemental RccPrJ 
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Objection 1: Recording and Transcripts 

Audio volume levels of the CD's provided to Petitioners' for the 

April21, 2014 Hearing and Planning Commission Decision, and the May 27, 

2014 City Council Deliberation are too low and need to be copied using higher 

volume levels so that what is said on the recordings can easily be understood 

and transcribed. For example, Petitioner McCaffree requested at the March 17, 

2014 initial hearing that the City ofNorth Bend notify landowners who would 

be impacted by the congestion of Ferry Road, and that the record be left open for 

any issue a minimum of two weeks or longer. Meeting minutes state that 

Petitioner McCaffree requested to leave the record open for only seven days. 

Supp LUBA Rec 129. Because meeting minutes provided by the City in the 

Original and the First Supplemental Record do not adequately represent the 

meetings as transpired, meeting transcriptions and/or audible recordings are 

imperative. Complete meeting transcriptions of the March 17, 2014, Planning 

Commission Hearing, the April21, 2014, Hearing and Planning Commission 

Decision, and the May 27, 2014, City Council Deliberation would resolve audio 

and meeting minute discrepancies. LUBA should find that the City's action has 

not resolved this Original Record Objection although Petitioners' have strived to 

communicate this. (See Exhibit A) 
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Objection 2: Power Point Presentation 

No copy of the Power Point presentation that was presented by the 

Applicant (SHN Consulting and Engineers) at the March 17, 2014 Hearing has 

been provided in the Respondents' First Supplemental Record. In Respondents' 

Joint Objection to our Original Record Objection they admit that the power 

point presentation was presented before the Planning Commission. The Power 

Point presentation was actually a joint presentation by SHN Consulting, Shoji 

Planning and David Evans and Associates. It seems highly unlikely that all 

three of these professional and reputable companies would not have retained a 

copy of this presentation. The presentation was downloaded into the City of 

North Bend's media system and the presentation took up a large portion of the 

Planning Hearing proceeding. It definitely played a key role in influencing the 

Planning Commissioners with their final decision. The current appeal to the 

LUBA is based on Petitioners' appeal of that North Bend Planning Commission 

decision, requesting a De-Novo hearing before the North Bend City Council. 

That request was denied by the City of North Bend without citizens being 

allowed to prove the merits of their case, which resulted in this current appeal to 

the LUBA. 

41Pctitioncr:s· ()bjcction to First Suppltmcntal Record 
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Objection 3: Page 5 of Conditional Use Permit Application 

The First Supplemental Record contains a Conditional Use Permit (CUP) 

application page #5 (See Supp LUBA Rec 178), which was missing in the 

Original record. This page 5, however, differs from the Conditional Use Permit 

application page 5 that was in the record on March 17, 2014, as given to Jody 

McCaffree directly after the hearing. (See Exhibit B). How did an unsigned 

document on March 17, 2014, manage to be signed off with a December 6, 

2013, date on August 27, 2014? Several Sentences found in these two separate 

page 5 documents have totally different wording when comparing the second 

sentences found in subparts A, B and C. In addition, the reference numbers 

found in the bottom left hand comer of the page #5 document that was placed 

into the First Supplemental Record has a different reference number than what is 

found on the bottom left hand corner of the other pages of the CUP application. 

The CUP application page #5 that was submitted by Respondents' in their First 

Supplemental Record has a page reference number of 59892-

0013.0004/LEGAL28644880.2. Other pages of the Conditional Use Permit 

document found in the same First Supplemental Record, except for page one, 

have page reference numbers of59892-0013.0004/LEGAL29234909.1. See 

Supp LUBA Rec 175-177 and 179-191. The Conditional Use Application that 

51P.:tition~rs· Ohjcction to First Supplemental RecurJ 

APP-32 



was given to Jody McCaffree on March 17, 2014, had page reference numbers 

as follows: 

• Conditional Use Permit Application 
Pages 1-18 had page ref#59892-0013.0004/LEGAL29234909.1 

• Variance Application 
Pages 1 -9 had page ref# 59892-0013.0004/LEGAL29083735.1 
Exhibit A- Property Ownership within 100ft of Site 

had page ref# 59892-0013 .0004/LEGAL29366683 .1 

• Coos Bay Estuary Management Plan (CBEMP) Amendment 
Pages 1-16 had page ref# 59892-0013.0004/LEGAL28610689.4 

There needs to be an explanation as to why these documents have reference 

page numbers that differ? Discrepancies with documents need to be corrected 

and any potential missing documents that may have been submitted to the City 

should be added to the record, including the dates of when they were actually 

received by the City. It seems unusual that there is no City date stamp on these 

documents. 

In addition, it does not seem reasonable that a Conditional Use Permit 

application with a December 6, 2013, date would be accompanied with maps 

having February 2014 dates. See Supp LUBA Rec 192 and 194 for examples of 

this within this section. Perhaps there were two different Conditional Use 

Permit applications that SHN Consulting submitted to the City ofNorth Bend? 

A clear explanation of these numbering discrepancies is in order and LUBA 
61Pt:tltioners· Objc·ction ro First Suppl.:meniai RecorJ 
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should require the City to provide a complete record of ALL the documents that 

they received, including the dates of when the City actually received them and 

when the City deemed the application to be complete. 

Objection 4: Completeness Determination 

The First Supplemental LUBA Record contains no document stating 

when the Application was deemed complete by the Planning Dept. This is an 

important and key determination as required by ORS 227.178 (2013) in order to 

start the 120 day application process timeline. Respondents' in their Joint 

Objections to our Record Objections state that no completeness determination 

was ever done (See Respondents' Joint Objection Page 4, first 

paragraph and Ex A, item #12) If the application was never deemed complete 

then perhaps the application is still incomplete which would mean procedural 

errors have occurred and the hearing before the Planning Commission and 

subsequent decision was procedurally out of order and should be redone. 

Objection 5: Y ellow-Highligbted Text 

Yellow highlighted text is not highlighted on LUBA First Supplemental 

Record pages 51 and 64 but was turned in highlighted by Jan Dilley and Jody 

McCaffree to the City ofNorth Bend. We do not know why the yellow 

highlighting was not retained by the Planning Department since our copies of the 

71Petitioners· Objection to First Supplemental Record 

APP-34 



original to Director David Voss, received by the Recorder's Office, stamped 

May 2, 2014, clearly showed the highlights. The highlighted submittals that 

were turned in by the Intervenor-Respondents' attorney made it into the LUBA 

record highlighted just fine. See Supp LUBA Rec pages 80-89. Petitioners' 

highlighted references should have also made it into the record with highlighting 

intact. (See Exhibit C) 

Objection 6: E-mail Correspondence among Petitioners' and City 

Planning Director 

E-mail exchanges to and from the North Bend Planning Director sent to 

Petitioner McCaffree on March 18, 2014 and April1 stand 21st, 2014, are not in 

the record. These communications were also e-mailed to Respondents' attorney 

Michael Stebbins on August 6th at 3:57 p.m. There are other e-mail 

communications that are found in the First Supplemental Record that do not 

specifically request that they are to be placed in the record. See Supp LUBA 

Rec 164 and 171. Petitioners' have asked this ofRespondent and made every 

attempt to have these communications placed into the LUBA record. (See 

Exhibit D). LUBA should not allow the Respondent or the Intervenor

Respondent to filter the record and judge on the admissibility or inadmissibility 

of any item. 
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Objection 7: Estuary Plan Amendment missing 

The 36 page Coos Bay Estuary Management Plan (CBEMP) Amendment 

given to Petitioner McCaffree on March 17, 20 14 as part of the record, is not 

found in the First Supplemental Record. Respondents' Joint Response to 

Petitioners' Objections to the Record Ex A, item #10, has indicated that this was 

part of another proceeding and was not placed before the Planning Commission 

or the City Council. This explanation does not explain First Supplemental 

LUBA Record pages 53, 62, 67, 115, 131, 171, 172 and 173, which clearly show 

the CBEMP Plan Amendment was submitted at the same time as the Conditional 

Use Application, the Variance Application and the Estuarine & Coastal 

Shoreland Uses Application (which ironically is also not found anywhere in the 

First Supplemental Record). See Supp LUBA Rec 172 for these references. An 

e-mail from the Internevor-Respondents' attorney on January 29, 2014, clearly 

states that all four of these applications are "related to development of workforce 

housing for the Jordan Cove Energy Project." See Supp LUBA Rec 171. The 

Planning Commission's Motion made on March 17, 2014 and April21, 2014 

states that the "motion is contingent upon the approval of the zone amendment 

permitting bridges in the 48 Coastal Shore land zone in the Coastal 

Management zone and prior to the development." See Supp LUBA Rec 53, 67, 
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115 and 131. Obviously these applications had to be placed before the Planning 

Commission in order for them to know to add this specific language into their 

final motion. LUBA should require Respondent to make sure that the LUBA 

record is complete and that it contains everything that was placed before the 

Planning Commission and the City Council as was necessary in order for the 

Jordan Cove workforce housing Conditional Use Permit to be processed. 

Objection 8: Legality of Record Page Numbers 

In the original LUBA record that was provided by the City ofNorth Bend 

to the LUBA on July 18,2014, over 50% of the LUBA page numbers were not 

legible. Respondents' First Supplemental LUBA Record has corrected this 

problem and contains pages numbers that are currently legible. However, by 

renumbering 71A to 72, we lost the integrity of subsequent page numbers. And 

now that we are able to see the actual page numbers, it appears some pages are 

missing between the Respondents' Original LUBA Record and their First 

Supplemental Record. For example, SHN Variance Application dated 

12/6/2013 is shown in the First Supplemental Record Index to be found on 

pages 252 to 273. Previously, this same document was shown in the 

Respondents' Original LUBA Record to be on pages 251 to 282. What 

happened to the 10 additional pages noted in the Respondents' Original Record 
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Index? The Variance Application starting on Supp LUBA Rec 252 also has 

different reference page numbers in the bottom left hand corner of the 

document. The pages with hand written dates on them have page reference 

numbers of59892-0013.0004/LEGAL28626482.4, whereas the rest ofthe 

document has page reference numbers of 59892-

00013.0004/LEGAL29083735.1. Similar discrepancies are noted above in 

Objection item #3. It is highly unlikely that a Variance Application with a Dec 

2013 date would include maps with a February 2014 date. See Supp LUBA Rec 

261. LUBA should require that all documents are placed in the record including 

the dates that the City ofNorth Bend received them and when the applications 

were officially deemed complete and approved. 

Objection 10: Attachments to City E-mail 

The e-mail noted on LUBA First Supplemental Record page 164 

(previously 163) has writing in red at the top of the page that was not in the 

original LUBA record. Writing states "(Email distribution list for planning 

notice 3-12-14)." Additionally, page 164 was retitled in the index from "Notice 

Mailing List 3-12-14" to "Email Distribution List for Planning Notice 3-12-14" 

for no effect. Whereas, correcting the order of the Record pages so that the e

mail attachment follows the actual e-mail would 1) identify the attachment and 
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2) remove page 164 from the misleading position preceding the Written Public 

Hearing Notice, which has no cover letter in the record. 

Objection 11: Letter at Record 105-107 

First Supplemental LUBA record page 105-107 contains information that 

should not have been included in the record because it was written well after the 

record was closed or after we were told the record had been closed. The 

inclusion of the letter, however, without a response from the other side, for the 

deliberation by the City Council served as a biasing influence. 

LUBA record page 119 states that the Planning Dept had received in 

addition to Petitioner McCaffree's March 17, 2014, letter, only one letter 

of support for the project from Susanna Noordhoff and one letter of final 

arguments on behalf of the applicant from attorney Meagan Masten before the 

close of the record. An April21, 2014, e-mail from Planning Director Voss to 

Petitioner McCaffree also confirms this fact. (See Exhibit D) In addition, the 

July 16, 2014, letter from Respondents' attorney found in Supp LUBA Rec 69-

70, mailed only to Jan Dilley and Mark Whitlow, clearly spells out that this was 

a legal proceeding and that the City Council would be deliberating and argument 

would "only be taken from the parties or their legal representatives." If the 

record was still open, then all 60+ citizens who filed a joint appeal with 
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Jan Dilley requesting a De-Novo hearing of the Planning Commission's 

decision, should have been informed of that fact and been allowed to submit 

additional testimony into the record also. 

Objection 12: Inconsistency between the First Supplemental Record 

and Record Items Provided to Petitioners' on March 17,2014 

Prior to the March 17th Hearing, Petitioner McCaffree requested a copy 

of the complete record of this permit application but did not receive it by email 

as promised. So on the 17th, at the hearing, Petition McCaffree brought a jump 

drive and had the Planning Director record what she was assured to be the 

"complete record." What McCaffree was given electronically by Planning 

Director Voss is included on the enclosed CD. 

The following pages of information found in the current LUBA record were 

excluded from that information: 

First Supplemental LUBA Record pages 135-150 

First Supplemental LUBA Record page 178 

First Supplemental LUBA Record page 194 

First Supplemental LUBA Record pages 196-251 

First Supplemental LUBA Record pages 264 - 270, 273 
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The following information as indicated above is not found in the current First 

Supplemental LUBA Record but was included in the information that was given 

to Petitioner McCaffree on March 17,2014: 

Coos Bay Estuary Management Plan Amendment - 36 pages 

The Respondent is once again trying to determine what is and what is not 

pertinent to the record, after the fact. The entire record should stand as it was 

submitted. 

II. Additional New Record Objections with the First Supplemental 

Record 

Objection 13: Error in Index page listing 

First Supplemental Index has Dilley Appeal to Counci/5121 2014 page 

number listed wrong as page 90 when it should be page 94. 

Objection 14: More Evidence of Incomplete Record 

First Supplemental LUBA record 172 notes an Estuarine and Coastal 

Shore/and Uses Application that is not found in the record. 

III Record Objections that were settled in First Supplemental Record: 

Record Objection 9: Record 91-92 Out of Order 
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LUBA record pages 91 and 92 that were out of order in the Respondents' 

original LUBA record has now been correctly placed in the correct order as 

Supp LUBA Rec 92 and 93. 

C. Conclusion 

For each of the foregoing reasons, Petitioners' file this Precautionary 

Objection to Respondents' First Supplemental Record and respectfully request 

that L UBA determine that the City has not settled Petitioners' Record 

Objections satisfactorily except for Record Objections 1 and 8 in part and 

Record Objection 9. 

It should be apparent to the LUBA by now that there are serious errors 

and discrepancies with the Respondents' Record. This should show in part 

some of the reasons why 60+ citizens sought a new hearing in this case before 

the North Bend City Council. 

In addition, the Planning Director has admitted in the Respondents' Joint 

Response to Petitioners' Objections to the Record (Ex A, item 12) that he has 

not deemed the application complete at this point which is a necessary step in 

order for the public portion of the Conditional Land Use Permit process to 

begin. ORS 227.178 (2013) LUBA should take steps to immediately Remand 
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this case back to the City with a requirement that the Conditional Land Use 

Application be held in abeyance until the application is officially deemed 

complete and the public process has been redone. 

Dated: September 10,2014. 

Respectfully submitted, 
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-Original Message-
From: Jody McCaffree 
To: Jan Dilley; 'King. Seth J. (Perkins Coie)' 
Cc: Michael Stebbins <NB Attomev> 
Sent: Wednesday, August 20, 2014 8:15 PM 
Subject: Re: Dilley v. City of North Bend (LUBA No. 2014-061)- Resolution of Record Issues 

1 agree with Jan. 

Thank you, 

Jody McCaffree 

-Original Message
From: Jan Dilley 
To: 'King. Seth J. <Perkins Coie)'; Jody McCaffree 
Cc: Michael Stebbins lNB Attorney) 
Sent: Wednesday, August 20, 2014 8:02 PM 
Subject: RE: Dilley v. City of North Bend (LUBA No. 2014-061)- Resolution of Record Issues 

I agree to the extension. 

However, I wish to note that the audios submitted are not satisfactory. Recording level is so low that 
very much ofthe speech is not articulate. Especially, the April 21st and May 27th recordings. 

Thank you. 
Jan Dilley 

From: King, Seth J. (Perkins Coie) 
Sent: Wednesday, August 20,201410:16 AM 
To: Jan Dilley; Jody McCaffree 
Cc: Michael Stebbins (NB Attorney) 
Subject: Dilley v. City of North Bend (LUBA No. 2014-061)- Resolution of Record Issues 

Jan and Jody: 

I wanted to give you an update on this matter. Mike Stebbins is working diligently with City staff to 
resolve and/or respond to the record objections you have raised. The City anticipates filing a formal 
response in approximately a week. 

My client is required under the rules to respond to the objections by today. We will be requesting an 
extension of this deadline so we can file at the same time the City does. Before filing, we are required to 
ask whether or not you agree to the extension of time. If you do not agree, it does not mean that the 
extension will be denied. If you do agree, it does not mean that the extension will be granted. We are 
just required to ask and then advise LUBA. Finally, please note that my request is for my client only and 
does not affect the City's filing, which will occur in about a week. 

Please advise. Thank you. 

Seth J. King 1 Perkins Coie LLP 

1120 N.W. Couch Street 
Tenth Floor 
Portland, OR 97209-4128 

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, 
please advise the sender by reply email and immediately delete the message and any attachments without copying 
or disclosing the contents. Thank you. · 
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-Original Message
From: Jan Dilley 
To: David Voss 
Cc: Michael Stebbins(NB Attorney); 'King. Seth J. (Perkins Coie)'; Jody McCaffree 
Sent: Thursday, August 28, 2014 5:54 PM 
Subject: Records 

David, 

I wish to acknowledge receipt of the records today. Thank you. 

However, I did not find replacements for the inaudible recordings of the meetings nor could I find 
transcriptions of the recordings as requested. Will they be forthcoming? 

Also, I have not received a refund of the $250 filing fee to appeal. Since the City of North Bend denied 
my right to appeal, I believe a refund is due. Yes? 

Your timely response will be greatly appreciated. 
Thank you. 

Jan Dilley 
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ADDITIONAL REQUIREMENTS: 

A. Attach a plot plan drawn to scale showing existing and proposed 
structures, dimensions of existing and proposed structures and the 
distance from the structures to the property line. 

See attached December 2013 Site Plans from SHN Consulting Engineers & 
Geologists, Inc., at Sheet 4, Site Plan. 

B. Provide a list of the names and addresses of all property owners 
within 1 00' of the exterior boundaries of the subject property. 

See Exhibit A to SHN Consulting Engineers & Geologists, Inc. Site Plan set 
dated December 2013 

C. Provide evidence you are the owner or purchaser of the property or have 
written consent from the property owner to make application for a 
conditional use permit. 

See attached Owner's Consent. 

D. Enclose the filing fee/deposit of $250. Actual charges may increase/ 
decrease your fee. 

Filing fee in the amount of$250.00 enclosed. 

The above and attached statements are true to the best of my 
belief and knowledge. I understand this application must be 
complete and accurate before a hearing can be scheduled and that 
only those items specifically mentioned in the application can be 
considered and acted upon at the hearing. 

Applicant's signature Date 

5 

59892-0013.0004/LEGAL29234909.1 
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Exhibit C 



Mr. Dnm1van stalt:d that then: will Ot: two type~ or buildings constructed whil:h include the 
housin!! units and the conveni~nct: cemers. Mr. Donovan stated that there will be I 81: livin~ 
units 0~1 site and some of the amenitic:- f(•r the :.:mployccs include: <1 cafeteria. Jitness room. dr) 
sauna room. imcmet cafe. game room that \\'ill include pool iabies and pinball machines. stordge 
areas. residcnl.ial and commercial laundry und a commissary. 

Mr. Donovan stated thai the people involved arc highl~ pwlbsiona! and they are a vcn skilled 
work f(lrct: nece:-.sary to construct the facility that is comcmplaLed for the Jordan Cow Energy 
Company. The workfc>rcc will he accustomt:d to the lifestyle provided . 

.j_!!:_\:f:L.=.4nder.wn. Transportation Engim:er. David Evans &. Associates. 2100 SW River Pkwy. 
Portland. OR 97201 came forward w testity and rev it:~ the tmiTic flll"" plan::; information. 
Mr. Anderson stated that they plan to hu~ employee~ 1o and from work with :!0 buses expeclt::d to 
make: two round trips so that the work J(.>rce times will be staggered to help traffic irnpac1 flow 
and they propose a temporary traHic signal to all em for sale and eJJicicm travel in and out of the 
site. Mr. .'\nderson stated lhat the work shifts arc being negotiated through the union but the 
times will probahiy ht: from 6 am to 6 pm. 

SuzanJUJ _A/oordhoft: 1571 Meade S1 .. :\iorlh Be11d OR 9-45CJ came forward in favor of the 
pr~ject stating that the pr~ject proposals and conditions by the applicant city stafl and agencies 
seem to have covered all the bases. She stated that the improved site -will benefit the city. Ms. 
Noordhoff raised the question on whether or not there were any proposed improvements for 
Pittum Loop Road. 

The following people came forward in opposition of the project: 

.lodv McCaf{;-ee. PO Box 11 jJ. }',;orlh Bend. OR 9745fJ came i{>rward in opposition of the 
application. Ms. McCa:ffree reviewed a two page letter dated March 17~ 2014 of concerns and 
issue:, regarding cumulative impacts and conditions of appro\'al that she wanted addressed 
regarding the proposed pr~ject. fleuer anacheci). She stated that her concerns are cumulative 
impact!> that this may have on the city due w other projects that are going on in the City of "!'Jonh 
Bend and Coos Bay. 

Ms. McCaffrec stated that she asked for information abou: the proposed project and was toJd that 
an email was sent to her from city staff hut sht: did not receive it so she has noi had a chance io 
look over al! the information regarding the pn~ie~l. Ms. McCaffree staled that she would like to 
see all the information posted on a website for the public. Ms. McCaffiee stated that she would 
like all of the adjoining neighbors in the area to be notified and infom1ed about the proposal. 
M~. McCaffrc~.: :;tatcd that she would like to make sure that ali of the agencies and utilities 
including emergency response consider the impact:-; that this pr~ject will have on every level. 

Ms. McCatlre(· stated that this b the reason why sh~: requested to leave the r~::cord open for seven 
days in order for pcopk w haYe an opportunity to research and respond to the proposal. 

N<• one else in the audien:.:l' came fi:m-vard iilr testimonY. 
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City of North Bend· · 
Planning Oepartment. P.O. Box B, North Bend, OR 97459, (541} 7~8535. FAX (541) 756-8544 

ptannergnorthbe.org 

AGENDA 
CITY OF NORTH BEND PLANNING COMMISSION MEETING 

Monday April 21, 2014 7:00 PM 
City Council Chambers 

1. Approval of Minutes fur March 17, 2014. 

2. Public Comments. 

3. Scheduled Pubic Hearings: 

3.1 CUP-1-1WAR-1-14: SHN Consulting Engineers Inc: Conditional use permit and 
variance for a temporary WDr1< force housing camp. Planning Commission decision. 
Address: AI Pierce Property at NOrth POint betWeen the tailroad and McCuiJough 
Bridge. Map No. 25 13 10 Tax Lot Nos. 1000 & 1100. AppUcable criteria: 
Chapter18.60 Conditional Uses and 18.80 Variances, NBCC. 

4. other Business 

4.1 Joseph B. Rose: Final plat approval. Planning Commission decision. Address: 3549 
Kinney Rd. Map No. 25 13 22 BC Tax lot No. 1100. Applicable criteria: Chapter 
17.12 Final Plats, NBCC. 

5. Adjournment. 
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Exhibit D 



- Original Message
From: Jan Dilley 
To: Michael Stebbins <NB Attorney> 
Cc: KinO. Seth J <Perkins Coie) ; Jody McCaffree 
Sent Wednesday, August 06, 2014 3:57PM 
Attach: North Bend-E-mail from Voss on Mard\18, 2014.pdf; 

North Bend-E-mail from Voss on April1, 2014.pdf; 
North Bend-E-mail from Voss on Apri121, 2014.pdf 

Subject FW: AdditiOnal Issues with LUBA No 2014-061 Record on CUP-1-14 & VAR-1-14 

Counselor Stebbins, 

Thank you for expediting the transfer of records. 

There are a few more issues we have with the LUBA record that we would like to bring to your 
attention. Ad as we are still working to resolve the Issues, we will file a precautionary objection to the 
record today. 

LUBA record page 104-106 should not have been included in the record because it was written well after 
the record was closed. The inclusion of the letter however, without a response (the other side), for the 
deliberation by the City Council served as a biasing influence. 

Attached are emails to Petitioner Me Caffree from Planning Director Voss during the open record but 
were omitted from LUBA records. 

In addition to the items in the LUBA record that was not included in the Ncomplete file" copied on a 
thumb drive for Petitioner McCaffree by Planner Voss, there was an item that is not in LUBA records: 

Coos Bay Estuary Management Plan Amendment -
36pages 

That completes our objections. 

Sincerely, 
Jan Dilley 
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-Original Message--
From: North Bend Planning Dept 
To: 'Jody McCaf!ree' 
sent: Tuesday, March 18,201411:39 AM 
Subject! RE: Staff Report on Jordan Cove Worker Camp 

Here it is Jody. 

David K. Voss, AICP 
City Planner 
835 California Avenue 
North Bend, OR 97459 
(541) 756-8535 

From: Jody McCaffree [mailto:mccaffrees@frontier.com] 
Sent: Tuesday, March 18, 2014 10:25 AM 
To: Qlanner@nortbbendcity.org 
Subject: Staff Report on Jordan COVe Worker camp 

Dear Mr. Voss: 

Could you please send me your Staff Report on the Jordan Cove proposed worker 
camp. 

Thanks, 

Jody McCaffree 
mccaffrees@frontier.com 
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- Original Message ---
From: "North Bend Planning Dept." <planner@northbendcitv.org> 
To: "Crystal Shoji, Shoji Planning & Development" ; "'Steve Donovan"' ; "Masten, Meagan 
(Perkins Coie)"; Mark Whitlow (Perkins Coie); 
Cc: "Jody McCaffree" 
Sent: Tuesday, April 01. 2014 10:09 AM 
Subject: FW: City ofNorth Bend 001-14 DLCD Adoption Notice 3/31/2014 

> 
> 
> --Original Message-----
> From: Roue~ Angela [mailto:angelahouck@state.or.us] 
>Sent: Monday, March 31,2014 3:30PM 
>To: David Voss (planner@northbendcity.org) 
>Subject: City ofNorth Bend 001-14 DLCD Adoption Notice 3/3112014 
> 
> DLCD Notice of Adopted Amendment 
> 
>Date: March 31,2014 
> 
>The Department of Land Conservation and Development (DLCD) received the 
> attached notice of adoption for City of North Bend 001-14. 
> 
> If this document will not open for you, please update your Adobe reader to 
>version 9.0, and try it again. 
> 
> Angela Houck I Workgroup Support Specialist Planning Services Division 
> Oregon Dept. of Land Conservation and Development 
> 635 Capitol Street NE, Suite 150 I Salem, OR 97301-2540 
>Office: (503) 373-0050 ext. 2381 Fax: (503) 378-5518 
> 
> angela.houck@state.or.us<mailto:cliff.voliva@state.or.us> I 
> www.oregon.gov/LCD/<http://www.oregon.gov/LCD/> 
> 
> 
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-Original Message-
From: North Bend Planning Dept 
To: 'Jody McGaffree' 
Sent: Monday, April21, 2014 2:51 PM 
Subject: RE: Info on Jordan Cove Worker camp record 

we received one letter of support and one letter of final arguments on behalf of the applicant before 
the record closed. Currently the public comment period has been dosed and there is a motion to 
approve both applications subject to numerous conditions. The motion has been seconded and tabled. It 
would be up to the Commission whether they would want to reopen the hearing. They have all been 
given copies of your letter in their agenda packets. Technically all they have to do is vote on the motion 
that was tabled. They did not continue the hearing. 

David Voss 

From: Jody McCaffree [mailto:mccaffrees@frontier.com) 
Sent: Monday, April 21, 2014 1:39PM 
To: planner@northbendcity.org 
SUbject: Info on Jordan Cove Worker Camp reoord 

Dear Mr. Voss: 

Is it possibly to be e-mailed any additional information that may have been submitted 
after the hearing that was held on Jordan Cove's workforce housing Planning File 3.1 
CUP-1-114NAR-1-14" SHN Consulting Engineers Inc: Conditional use permit and 
variance for a temporary work force housing camp. 

If it is a large file over 10 MB I may not be able to receive it by e-mail, but I would still 
like to be able to get a copy. Is this hearing scheduled for tonight a continued hearing 
where public comment would be taken or a Planning Deliberation Hearing? 

Jody 
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PROCEEDING HELD BEFORE THE NORTH BEND PLANNING COMMISSIONERS 

March 17,2014 

I, Michelle Elkins, Digital Transcription Reporter, do hereby certify that I have carefully 

transcribed from and compared the foregoing pages with the original digital audio recording from said 

proceeding and that this transcript is true and correct to the best of my ability. 

Dated this gth day of September, 2014 



North Bend Planning Commission Meeting 

March 17,2014 

1 CHAIR SCHAB: Okay. We're going to conduct this hearing; we'll go over the requirements 

2 pursuant to ORS's applicable to substantial criteria are the work that city code Title 18 Zoning; Chapter 

3 18.56 Airport Organize Zone; Chapter 18.60 Conditional Uses; Chapter 18.68 Off Street Parking and 

4 Loading; and Chapter 18.80 Variances. Testimony, arguments, and evidence must be directed toward 

5 these criteria and other criteria in the Plan or Land Use Regulations which the person will use to apply to 

6 the decision. Better to raise an issue accompanied by statements or evidence sufficient to a court 

7 decision maker and the parties an opportunity to respond to the issue, precludes appeal to the Land Use 

8 Board of Appeals based on that issue, and lastly, the applicants failure to raise constitutional or other 

9 issues relating to the proposed conditions of approval with sufficient specificity to allow the local 

10 government to respond to the issue precludes an action for damages in circuit court. This is a hearing 

11 on the quasi-judicial application to approve a Conditional Use Permit to site temporary workforce 

12 housing on the two vacant drench material sites, also known as the AI Pierce Property MH Heavy 

13 Industrial Zone and a variance of developmental requirements for(??). The Public hearing is now open. 

14 The entire planning departments file for this application's physical report, the Planning Commission 

15 which is (??she's looking for it). The purpose of this hearing is for the Planning Commission to hear 

16 testimony and to take action relating to the proposed Conditional Use of Variance. Everyone present 

17 will be given an opportunity to be heard. If you wish to testify, please use the sign in sheet located on 

18 the table. The order of the hearing will be: No. 1-Staff Presentation; No.2- Applicant Presentation; 

19 No. 3- Testimony from people wishing to speak in the following order: Those in support, neutral, and 

20 opposition; No.4- Rebuttal for the Applicant; and, No. 5- Questions from the Planning Commission 

21 who have responses for Staff and others. Okay, we'll begin with the Staff presentation, before hearing 

22 from the applicant and the audience; we'd like Staff to present their reports. 

23 MR. VOSS: Okay. Well, this Conditional Use Permit that they think is for a work camp that 

24 would house up to 2100 workers and for off street parking area, the temporary workforce housing camp 
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North Bend Planning Commission Meeting 

March 17,2014 

1 is currently vacant right now- the location is known as the AI Pierce Property. (Looking at a picture or 

2 diagram) There's two sort of islands in the road. That one and the lagoon, the black lake dividing those 

3 two pieces -the actual camp with the housing would be on the western portion of the site. The off 

4 street parking area would be on the eastern portion of the site and all the property is located on the 

5 west side of the McCullough Bridge between Point Slew and the Bay. Taxes will be from Sentinel Park 

APP-59 

6 Point and Ferry Road to 101 to and from. The workers will- there will be different numbers of workers 

7 at different times on the site that the approximate length is expected to be about 4 years. A left turn 

8 lane is being proposed on 101 at Ferry Road, the workers- did I mention that the workers will be bussed 

9 to and from site? Yea, they will, and the left turn lane will also be developed with a temporary signal, so 

10 there's numerous improvements that are proposed and at the end of a four year occupancy, the site will 

11 be totally shovel ready in development, so it will have water, sewer, electric, everything needed for 

12 future development. In the Staff Report, there are numerous conditions proposed to this development 

13 and they kind of present a longer list of what's going to go on there and what similar results of the 

14 development would be. They limit the number of occupants to 2100, the hammerhead turnaround at 

15 the northwest terminates at the Cove Parkway will be developed. Basis of the design for roadways and 

16 intersections will consider this a parkway in turning rate on necessary North Bend Fire Department, 

17 Emergency Vehicle operations. All roads in the workforce housing area will be between 6 feet wide. 

18 The applicant shall maintain a 20 foot wide non-impeded fire lane at all times. The Applicant will ensure 

19 all security gates will accommodate 24 hour access to the emergency service vehicles. All buildings will 

20 be individually identified, clearly marked on the quick locations by emergency services. The applicant 

21 shall comply with the relevant provisions of the international fire code as adopted by the State of 

22 Oregon and as required by the City's Fire Chief. The applicant will construct intersection improvements 

23 at the Hwy 101 and Ferry Road intersection that include but are not limited to the addition of a 

24 dedicated southbound left turn lane and temporary traffic signal. The applicant will construct a 
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North Bend Planning Commission Meeting 

March 17, 2014 

1 pedestrian sidewalk along Chappell Parkway connecting the workforce housing side to the existing gap, 

2 network and Simpson Park. Applicant will construct an overlay of Chappell Parkway between the 

3 workforce housing site access and the intersection of Hwy 101 at Ferry Road overlaying through the 

4 course of Chappell Parkway and Ferry Road. Overlay will serve the workforce housing as well as the 

5 existing industrial uses the current Chappell Parkway. After the workforce housing site is vacated, 

6 Applicant will construct a second overlay on the same road system to improve the economic vitality the 

7 newly vacated industrial lands. Managed Parking onsite, the Applicant will delineate parking stalls, will 

8 post out chains or cables, flags, cones and onsite signage, and all ground disturbing activities will occur 

9 in the NH Zone except where invasive weed abatement. Applicant will provide invasive weed 

10 abatement at the Coastal Shore Land Zone, south of the workforce housing bridge. The Applicant will 

11 provide a security fence encompassing the workforce housing site, and use lighting with UV rate of zero. 

12 All lighting will be directed downward. The applicant will provide water and fire service pursuant to 

13 Coos Bay/North Bend Water Board standards. The applicant will construct a new service station for the 

APP-60 

14 North Point Industrial Area. The applicant will provided its proportionate share of upgrades to the pump 

15 station in which 7 of the sanitary service system; and then there are 3 conditions that ODOT would like 

16 to see added to what you already have in the Staff report, and that is prior to city issuance of 

17 development permits, the applicant shall provide proof of ODOT approval for a construction of 

18 intersection improvements at US 101 and Ferry Road intersection included by not limited to a temporary 

19 traffic signal, with a left turn lane more than warranted. The applicant shall remove the temporary 

20 signal upon expiration of the CV and or removal of the temporary housing units, whichever occurs first; 

21 No. 2- is prior to the city issuance of government permits, the Applicant shall provide proof of an 

22 executed cooperative improvement with ODOT approval and maintenance of any roadway 

23 improvements effecting units of 101 including but not limited to the installation monitoring in any 

24 modifications to US 101 intersection improvements. Prior to city issuance of Load Permits, the applicant 
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North Bend Planning Commission Meeting 

March 17,2014 

1 shall proof of the ODOT miscellaneous permit during work including(??) US 101 rights of way. So quite 

2 a bit longer list. 

3 M·SPEAKER: Your Honor, there are a couple others who came up tonight, too, as the lawyers 

4 (??) I guess, but .. 

5 M·SPEAKER: What is that? 

6 M-SPEAKER: This passage of anything tonight, you choose to pass in the Conditional Use 

7 Permit is contingent on the Council's approval of the zone amendment that allows this at the (??) 

8 Council Meeting because they did not get that done at the last meeting. That's one of the additional 

9 conditions. Another is that a condition that the- at the same time were reminded to build these things, 

10 they will be required to remove them at the end of the project . 

11 M-SPEAKER: I know you're all somewhat familiar with this but there's a lot of pieces to the 

12 pin that the Applicants are here to present a discussion on what all is going to be going on out there, so 

13 I'm not going to begin to try to describe a whole profits for you, I'll rely on (Ingrid) to fill you in on that. 

14 There's also a variance involved in this, and the variance is to Off Street Parking and Grounds. Currently, 

15 our code says that you must pave the parking area. Now in a case like this, where the development is 

16 temporary, and the parking area could be redeveloped in some different form or fashion than just a 

17 parking lot, may have asked for the variance to that requirements as well as the star variance that 

18 usually goes with parking area asphalt surface, so that the surface will remain pervious and this will 

19 essentially be absorbed into the underlying sand there till it hits the water. Oh, and then also, our 

20 ordinance requires that the parking stalls be clearly marked and that usually involved stripping, and it 

21 wouldn't make sense to stripe- they're going to gravel that area slightly. It's already got some gravel on 

22 it, but they will use some other form of either signs, ropes, some other method of demarcating where 

23 people are supposed to park, and how, so- they've asked for a relief from those typical requirements. 

24 Any questions? 
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North Bend Planning Commission Meeting 

March 17, 2014 

M-SPEAKER: I know you're talking about things going -I see the bridge is going (inaudible) 

M-SPEAKER: Yes. (inaudible) 

MS. SCHAB: Does the Applicant wish to come forward to the microphone and speak on this 

4 issue? Please state your presentation plans with the equivalent criteria and the board being redundant, 

5 please state your name, address, and any new testimony. 

6 MS. MASTEN: Good evening Commissioners, my name is Meagan Masten, I am the legal 

7 representative for the Applicant. My address is 1400 NW Marshall Street, Unit 308, Portland Oregon, 

8 97209. First I'd like to thank you for the thorough Staff report and to (inaudible) this evening. We have 

9 a small team here to present our projects; with me is Steve Donovan, that's our Applicant's 

10 representative from SHN Consulting, we have Crystal Shoji, she is our Planning Consultant, and we have 

11 Josh Anderson, he's our transportation engineer from David Evans and Associates. Steve, Crystal and 

12 Josh will present the projects and following that we have the opportunity to public comments and then 

13 we would like to reserve 5 to 10 minutes to organize our comments for rebuttal so we can present them 

14 precisely for you. I would then ask that you don't close the hearing until you've had an opportunity 

15 deliberate that way we're available to respond to any of your questions. My next procedural item is- if 

16 it's necessary for me to leave the record open it would limit it to written submittals, and it would 

17 respond to issues that have been raised, so that it's not an open opportunity to continue to raise new 
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18 issues without setting new period in which to respond to issues which have been raised and then ask me 

19 to respond to those (inaudible 8:40:22) any questions on that? 

20 The Conditional Use Permit under the North Bend Code is valid for one year and this project is 

21 tied to the Federal Energy Regulatory Commission's authorization for the export facility, it's likely that 

22 we will not actually be able to begin construction within a year and we'll be back to ask for a one 

23 extension. My preference would be to ask for that extension at this time just in the interest of efficiency 

24 and if we need to follow up with that in writing we can do that, the rule requires that the same hearings 
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1 by the approved conditional use permit also approve the extension so it would be appropriate for the 

2 planning commission to approve that at this time. 

3 Finally, I'd like to just mention that the scope of your decision tonight is whether or not this site 

4 is an appropriate place and meets the criteria for temporary workforce housing. The City Council 

5 already blessed the policy behind the temporary workforce housing in the heavy industrial area when 

6 they approved it without appeal? So your decision before you is simply whether this project meets the 

7 discretionary approval criteria and if it does we would request that you adopt the Staff's 

8 recommendation to approve the conditions and variance with the added conditions. And with that we'll 

9 have Steve and Crystal. 

10 MS. SCHAB: I think you said something about (inaudible) 

11 MS. MASTEN: Oh, right. So the record would be open for 7 days, if necessary. 

12 MR. DONOVAN: Good evening Commissioners, my name is Steve Donovan, I'm the lead 

13 engineer at SHN, the presentation with File Point to kind of walk you through the housing program. I 

14 have the rest of the consulting team here, our representatives- you met Meagan, with Perkins Coie, 

15 Legal Counsel to the owner. Crystal Shoji who many of you may already know, showed you planning 

16 and development and then Josh who you were introduced to is with Bay Business and Associates. 

17 We've been working on this project for a long time, this component of it for the Jordan Cove Energy 

18 Project, the actual project developers for it would be Kewit that would be the General Contractor for the 

19 project across the Bay. So at any time you'd like to interrupt and ask me a question, please feel free to 

20 do that. I've kind of laid it out to take you through its conception to its completion and give a look at 

21 how it will look while it's in operation and then also look at all the improvements and look at then what 

22 will happen to the North Point Properties after the project is complete. I'm sorry, I'm again Steve 

23 Donovan, 275 Market Avenue, Coos Bay. 

24 MS. SHOJI: And Crystal Shoji, PO Box 462, Coos Bay. 
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1 MR. DONOVAN: 

North Bend Planning Commission Meeting 

March 17, 2014 

So, if you could follow along, I guess you have it up on your screens. 

2 You see the overall panel layout of the North Point area, the Coney Slew, the airport, Coos Bay, across 

3 the bay you see the area for the Jordon Cove Energy Project, and then we have our workforce housing 

4 popping up at one point area on the ApCo(?) properties. So here comes the aerial views, this would be 

5 the parking area, you can see the McCullough Bridge, and the parks, you also see a little bit of the 

6 lagoon area we refer to it, kind of taking you around, there again you see the island, the yellow colors 

7 would be some of the invasive weed species out there that would be taken care of as part of our 

8 mitigation for work along the Shore Line Area. I'll go close up of the Island, that's what we call the 

9 second half of the property, is the Island, where the railroad shakes off. Another look at it, basically 

10 looking directly south across, you see North Bend in the background and the Coney Slew area, and here 

11 we are over the railroad bridge kind of looking back you can see the housing area to the foreground, the 

12 lagoon there in in the middle and the parking area back behind it and the McCullough Bridge and one 

13 last look kind of over from the airport and back across the McCullough Bridge and the whole layout of 

14 the properties there. Closer to the lagoon area as well. So the view from McCullough Bridge at various 

15 times that view changes; in the past there's been logdex(?) out there, also had large stacks of pipe in 

16 recent memory being located out there for some sort of transport out temporary parking area. It'd 

17 been a primary use of this property in the past. Prior to that there was actually some log decking going 

18 on, currently the property sits somewhat vacant. With that, I'm going to hand it over to Crystal, so she 

19 can talk about some of the zoning. 

20 MS. SHOJI: Okay, this is zoned by the Zoning Ordinance and also by the Coos Bay Estuary 

21 Management Plan, which is the CBEMP, and the two sites with the MH in the dark brown are the 

22 workforce housing sites. In the lagoon, is a Conservation Aquatic Zone and then surrounding the lagoon 

23 and then the entire properties in green are the Coastal Shore Lands. The darker pink going down to the 

24 right are 7 zoning, that's Ferry Road Park and I think Mitzer Park is there, too and then on the west, is 
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1 heavy industrial, the airport zone also a little slip of it and of course the bay up to the north and also in 

2 the Coney Slew area. Let me see if I've missed anything, I don't think so. I think that this used to be 

3 water dependent shore lands and it was rezoned to heavy industrial to uplands in 2006 and the use that 

4 proposed on an MH is incompatible because the use itself is actually housing but it's also industrial and 

5 its temporary nature, so it's an industrial use that's actually a housing use. The use is compatible with 

6 the adjacent parks, oh, Simpson Park, too which I forgot to point out down here on the east. And it's 

7 compatible with the Parks which is Simpson Park and Ferry Road Park and Mitzer Park because the parks 

8 mainly are operating during daylight hours and most of the activity will be sleeping and resting here and 

9 this will be during the evening hours. The resident parking is actually adjacent to the parks, so you're 

10 going to have to jump the parking area to get to the industrial and residential use. The airport zone is 

11 actually more intensive use than the temporary workforce housing to the west and the site is actually 

12 physically separated by a lot of things; let's go to the next slide. So separating the workforce site from 

13 the parks is Mitzer Park, I mean from residential, is Mitzer Park, Ferry Road Park, Hwy 101, Simpson Park 

14 and on the west Simpson Park is really urban forest. Well, a lot of this is urban forest because you have 

15 to jump the forest area to get to where more tents park uses going on, and also the highway. And then 

16 there is the railroad and the bay, itself. This is a heavy industrial zone and it's the closest area to the 

17 north scales(?) where the actual use is going to be, so it's a fairly isolated site. It's close by to a lot of 

18 things but really not adjacent to any residential uses. And I'll get down and maybe Josh will want to-

19 MR. DONOVAN: No, I want to get to the fun engineering stuff we talked about the site 

20 plan and how it's all going to work, so you see on the Island we have the temporary workforce housing 

21 excel, you'll see basically two types of buildings that are out there, what those buildings are the actual 

22 housing, they're modular so they're actually brought in from other places where workforce housing is 

23 occurring and they are shipped out to the site, they brought on the site, they have special machinery 

24 that actually then basically reassembles and disassembles each of the housing units in its respective 
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1 location. The other type of building that's out there is a convenient center and we'll get into the type of 

2 conveniences that are offered there for workers, those are going to be the 4 larger buildings that you 

3 see kind of centered around the housing units themselves. We have the parking area across from the 

4 island. The parking is proposed for gravel, parking would be assigned by the contractor to the various 

5 workers, so there'd need to be some organization and that's where we talked about the cones and the 

6 wire, cable, chains, the various techniques used to make that parking efficient. Then we also have a bus 

7 depot so workers actually on the island there would be no vehicle traffic except for the occasional 
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8 delivery vehicle, they will get up in the mornings and they'll walk across to the bus depot where they will 

9 get on assigned busses and then those busses will take them to work and at the end of their work day 

10 they will come back to the site, the busses will pull into the depot and then drop the workers off and 

11 they will walk back over to the island from where they will take advantage of the convenience centers or 

12 their opportunities to rest and get ready for the next day. I think it's important to note that this is a 

13 highly professional workforce that we're talking about, you know, they are all very skilled tradesmen 

14 that, you know, that are necessary to construct a facility that's being contemplated at the Jordan Cove 

15 Energy Site. So let's talk a little bit about the amenities for the workers: The Convenience Center, so 

16 there's a main cafeteria, there's also a fitness room for them, there's a game room, pool tables, pinball 

17 machines, that type, dry sauna, Internet Cafe, Storage area for sporting the amenities, a residential 

18 laundry area, a commercial laundry area and a commissary. So right now as the site is designed there 

19 are 1812 living units on the site, each one of the convenience centers serves 1,000 people basically this 

20 is again a typical workforce housing, when it gets to a point where we're ready to construct it what we'll 

21 do is we'll go out for bid and we'll take bid from different workforce housing suppliers, they will have to 

22 meet specifications of the city as we have outgoing on our application here, those buildings then would 

23 be below bid would then basically be bringing these building components to the site where they would 

24 then get assembled. So the actual construction sequence of this is likely that will have one of these 
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1 convenience centers and then we'll essentially work around that and we'll build the housing units as the 

2 workers come and go to the project to up to its peak where the 1812 units would be provided or maybe 

3 up to 1900 units I think was a round number that we're using to be conservative. And then as the 

4 workforce begins to tail off the buildings will be taken apart and they will be removed as they go until at 

5 the very end then there'll be the last convenient center with the units around it and then at the end of 

6 the project, of course, it will all be removed from the site; so, typical dormitory. This is a 12 man unit, 

7 this is the smaller one that leads up to the door so you get an idea what living is like. The workers will 
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8 share a bathroom facilities, 2 people will share one bathroom. Each worker will have a desk; they'll have 

9 a bed, a sink, and will have a wardrobe. Sounds exciting (laughter) but you know when I think about the 

10 workers and you know, they're going to be working hard and they're going to need a place to sleep and 

11 that's really what these are designed for, and these workers are accustomed to this lifestyle because it's 

12 how they operate and how they work on these bigger projects. So here are some examples of the 

13 housing. This is one option that would be asked to bid. This is another option that would be asked to 

14 bid. So then let's kind of talk about the traffic flow and actually I'd like let Josh kind of walk us through 

15 the next few slides. 

16 MR. ANDERSON: My name is Josh Anderson; my address is 2100 SW River Parkway, 

17 Portland, Oregon, 97201. So jumping to kind of the external to the site the traffic flow as Steven said 

18 we're proposing busses to move the workforce back and forth from the housing to the actual work site, 

19 the construction site and as you can see here in orange, the busses will exit onto Chappell Parkway 

20 down to Ferry Road, make the right onto 101 and head up around transpacific parkway. Do the reverse 

21 in return and let's see, that's something we thought about early on is- somebody comes down this way, 

22 there isn't really a good place to turn around without having access to someone's private driveway right 

23 now providing a location to make that turn around before you hit the entrance gate to the workforce is 

24 a necessity to make sure that they can get back out. As we've said some geometric improvements down 
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1 on Hwy 101, and then the temporary traffic signal to allow for safe and efficient travel in and out of the 

2 site. We'll now shift our focus to internal. We've shown the bus depot; this is large enough for the 

3 busses to come down and make this sweeping turn around so that they can have their doors on the 

4 outside making sure it's safe and efficient for the workforce to gain access between the housing and the 

5 busses. Beyond that as we've shown the gravel parking lot on the east side and the housing access. 

6 One thing that we've made sure, all roadways out onto the housing site are gravel but they are 

7 emergency vehicle accessible including fire trucks just to make sure and roughly 1900 spaces parking 

8 and we're inspecting 20 bus stalls. Those 20 busses in the morning are expected to make two round 

9 trips so the workforce will be staggered in their start times to allow for a smaller bus depot having few 

10 busses just making two round trips with each bus in the morning bringing workers to the site and in the 

11 evening returning. 

12 MR. DONOVAN: So then the site, we felt it necessary that we provide some security 

13 there, so we're going to have some fencing that basically will protect the site from external vandals and 

14 also workers finding their way outside of the workforce housing and to protect the sensitive ecosystem 

15 along the bay front through there. Site fencing also around the main parking area where the primary 

16 attributes will go in the corner after the hammerhead turnaround again that access would be designed 

17 so that the emergency service vehicles have 24 hour access through that point. A guard house there-
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18 it will be a site that has 24 hour security a minimum of at least 2 security people will be on staff 24 hours 

19 a day. So the water system- we've talked with the Water Board and we're fortunate that we are 

20 located essentially right on the main that crosses over the McCullough Bridge and so there is an ample 

21 supply of water there, so what we'll do at the end of Chappell is we'll connect to the existing water main 

22 and then we'll run network of water system out through workforce housing and out through the parking 

23 area so we'll provide various firefighting capabilities, fire hydrants, sand pipes, possibly booster stations 

24 so that we can fight a fire in the workforce area or in the parking lot area and also provide potable water 
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1 for the various living and the convenience centers. For the sewer system, we're going to go with the 

2 conventional gravity system on the island and the north point of the parking area where we have the 

3 elite residential areas there just as side and of those three are for the supervisors of the workers and 

4 they get their own bathroom. And then we'll have to construct some pump stations they were to serve 

5 the residence their and that will then come down to Chappell and connect on to the City's existing 

6 sewer system. So for the power, we were able to get Pacific Corp to provide a power drop right off the 

7 main power supply coming into the Coos Bay/North Bend area. So we have an excellent supply of 

8 power. We'll build a private substation down in the corner of the facility so we can convert that high 

9 voltage power to reusable power and then we'll run a network out through the housing area and 

10 parking area to take care of street lights or parking lights the building lights and then to power energize 

11 each one of the housing unit modules. And then hopefully when we turn them on, everything will light 

12 up. So, some more about the offsite improvements; these are the improvements that are necessary for 

13 the facility to be located there, they benefit workforce housing project, they also are beneficial to the 
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14 City of North Bend, as I'll explain so we have a new pump station, pump station 11 would be constructed 

15 at the corner of Chappell. That pump station actually takes care of the problem that the city has with 

16 the sewer down from there if you're familiar with the a- there's a rock yard down there, and so it 

17 makes access to the gravity sewer that runs along that part of North Point virtually impossible, I think 

18 there is some infiltration in inflow through the line down there, so putting in a new pump station now 

19 will allow us to get rid of all that unmaintainable sewer and the extraneous flows that might be 

20 contributing to the system will then take and pump the waste water up into the Simpson pipes area and 

21 we'll tie on to that sewer system and discharge all of the industrial area up into this one area. We also 

22 have the temporary signal on Hwy 101. We have some geometric improvements to facilitate the 

23 convenience of that light. We're also going to connect the sidewalk, so there's currently a sidewalk at 

24 the end of Chappell for one of the businesses down there, we're going to connect on to that sidewalk 
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1 and run it up and tie it into the trail system, that way workers and maybe people working down in that 

2 area can now access the greater trail system throughout the City of North Bend. We'll also make some 

3 pavement improvements to Chappell and Ferry Road both before and after the project. We're going to 

4 provide the hammerhead turnaround that we discussed and we're also going to do the upgrades to 

5 pump station 7 which is downstream currently that's an older outdated pump station and it needs some 

6 new pumps and controls, not a major upgrade, but a slight upgrade there and so we're going to pay our 
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7 fair share of that upgrade to make that happen. So after we're done, we kind of have a layout here. The 

8 parking will be gone, most of the road system, gravel road will still be in place, the bridge will still be in 

9 place and then we'll also have utilities remain, so the primary power would remain, the 

10 communications, that cable if you will would remain, the water and sewer would remain and all the 

11 travel ways would remain basically making this a ideal shovel ready industrial site for future 

12 development to come in and basically capitalize on all the improvements that we will be leaving behind 

13 with the property owner. And that's our presentation at this point. Any questions? 

14 M-SPEAKER: I have one for Josh on public traffic concerns; you got 20 busses doing two 

15 round trips morning and evening. 

16 MR. ANDERSON: Yes. 

17 M-SPEAKER: Has that been worked out with the people around in the Simpson Park area and 

18 the commercial places down underneath the bridge to where all of sudden they don't have people 

19 wanting to go to work and- conflict- are they spaced out 5 minutes between or something to where 

20 people are able to get to work. 

21 MR. ANDERSON: Yea. One of the reasons that we have proposed that temporary signal 

22 and that left turn lane on 101 is to make any kind of delays that would happen at that intersection 

23 basically disappear. We're taking the side street, the Ferry Road approach that if we did not propose 

24 those improvements we would have incurred additional delay on that side street above the city 
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1 standards so with that temporary signal in place, those delays for all movements through that 

2 intersection are now well below the city standard and we looked at one intersection to the east where, I 

3 believe, it's Ferry Roads heads off towards Ferry Road Park and Chappell Parkway that's off to the north 

4 and there were no delay issues at that area either. 

5 M-SPEAKER: Okay. Did you figure out a time? I mean, when are they planning on starting 

6 work? Are they starting at 5:00 in the morning or are they starting at 7:00 or at 8:00 like everyone else 

7 in the whole neighborhood? 

8 MR. ANDERSON: It's the beginning shift is from- the shifts go from 6:00am to 6:00pm. 

9 M-SPEAKER: Okay. 

10 MR. ANDERSON: With the unions, they haven't negotiated exactly how long those shifts 

11 are or when the exact start and finish times will be but that's our window, 6:00am to 6:00pm and 

12 probably maybe the first 2 hours in there and the last 2 hours are probably when those busses will be 

13 coming in and out and so 20 round trips spread over 2 hours it's 80 trips in a 120 minutes. 

14 M-SPEAKER: I got a question, assume the evidence afterwards, when you're gone you say 

15 you're going to leave all this infrastructure (??)seems like a fairly large opportunity for development 

16 and the light system that you're installing is temporary and it's going to go when you go. My concern is 

17 that once that's there and it's heavy that's going to(??) developed it and if it actually becomes full how 

18 its traffic can be mitigated at that point because the lights going to be gone. You can have heavy 

19 equipment, big trucks moving in and out of there, workers, so-

20 MR. ANDERSON: Great questions. So with the Oregon Department of Transportation, 

21 they have requirements for a signal --they have signal warrants, and if you don't meet these warrants, 

22 you don't get a signal. Right now with volume that we see out there, we don't meet any of the 

23 warrants. With this workforce housing project, we just barely meet the warrants and that's still 

24 something that we have to work through with ODOT and that was I believe the first ODOT condition of 
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1 approval, and when that workforce goes away, there won't be the demand there to meet those 

2 warrants. Now when someone else comes in to develop, they will have to perform a traffic impact 

3 study, they'll come across your desk, you'll see it, if there's too much delay you can impose a condition 

4 of approval where they will put back in a traffic signal. 

5 M-SPEAKER: Which is great. Now your plan is to bus through(?? 9:12:12) much smaller 

6 operation down there where they are using their privately owned vehicles and or trucks coming in and 

7 out then it'd be a different situation, but you're-

8 MR. ANDERSON: Yes. In the future if this site does redevelop with one, two, five, 

9 tenants, whatever happens, you can look at the cumulative impacts and do a fair share split between 

10 those, however many developments. 

11 M-SPEAKER: So then my concern is would that preclude somebody from wanting to develop 

12 down there later on if- I mean, you have all this development and infrastructure, but if there is an 

13 access issue for it afterwards, can(?? 9:12:59) employees go home? 

14 F-SPEAKER: Inaudible 

15 M-SPEAKER: I'm just curious, the reason I ask is because that's one of the benefits as leaving 

16 something in place (??) 

17 

18 

19 

F-SPEAKER: Well it would be needing the warrant. 

M-SPEAKER: Right. 

MR. ANDERSON: It will be an ODOT requirement to take it out and with a 50 acre 

20 industrial site; a traffic signal would be a drop in the bucket cost wise for an improvement. 

21 M-SPEAKER: We did talk to ODOT about this very question and, you know, basically that 

22 future development would need to stand on its own merits and evaluate their own impacts. We talked 

23 about, you know, maybe we could foresee that, but we really don't know exactly what ApCo(?) will do 

24 with that property and what type of industry would be attracted there. 
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I have question. It seemed like the numbers got recorded differently in 
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2 different places of the application. Could you explain- at one place you say the maximum 2100 another 

3 place just recently you talked about the 1812 units and 1900 is a nice round number and another part of 

4 the application you quoted 1400. 

5 MR. DONOVAN: Actually the traffic analysis was done for 2100 people living there and as 

6 we've gone and developed and looked more closely at the site, this being the preferred layout we came 

7 in at 1812, so, you know, we kind of stepped down. We know we had parking for 1900, so you're really 

8 not going to get any more people than the 1900 in there and actually the way it's laid out really 

9 compute at 1812. The 1400 is then an attempt to try and average the population during the time that 

10 the workforce housing is used. So, on average during the 4 year period, we're really talking about the 

11 equivalent of 1400 people, the peek being the 1900 people that is the basis of our impact analysis. 

12 MS. SCHAB: And the 2100 was just your conservative estimate to use on the traffic light 

13 through the site design? 

14 MR. ANDERSON: Yea. We didn't know exactly where we would land so we picked that 

15 one knowing that it was a high estimate to make sure that we're conservative. 

16 M-SPEAKER: So in the Conditional Use are you asking for 1900? 

17 MR. DONOVAN: Yes. 

18 M-SPEAKER: I have a question for Meagan. You had talked about the Condition Use being 

19 good for one year, and you wanted the possibility of extending it. How long do you feel that needs to 

20 be? 

21 

22 

23 

MS. SHOJI: Extensions are for one year. 

M-SPEAKER: What's that? 

MS. SHOJI: Extensions are for one year. So in the North Bend Code Conditional Use Permits 

24 are valid for a year, and the applicant can apply for one 1-year extension. 
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2 M-SPEAKER: Is that to begin or to-- You say you have- if we were to grant, you have a year-

3 MS. SHOJI: Basically, you'd be giving a 2 year permit. 

4 M-SPEAKER: Would you have to work inside that 2 years or would you -

5 MS. SHOJI: We have to begin construction. 

6 M-SPEAKER: Just begin. Okay. 

7 MS. SHOJI: Is that clear? 

8 M-SPEAKER: Yep. 

9 MS. SCHAB: I also have a question on requirements(??) and if it's- maybe I just couldn't 

10 understand it, uhm, your legend has a "W" for water, and then you have in this columns lined with "FW" 

11 was that just "W" What's "FW"? 

12 MS. SHOJI: What sheet are you looking at? 

13 MS. SCHAB: 12 

14 M-SPEAKER: Fire Water 

15 MS. SCHAB: Oh, Fire Water? 

16 M-APPLICANT: Fire Water. Yes. (laughter) 

17 MS. SCHAB: Well I'd like to know if it's fresh water compared to store water or what but the 

18 legend doesn't have "FW" on it so I was just trying to find what utility that was. All right; any questions 

19 from the Applicant at this time? Okay, so now we'll enter into- All right, now we're going to be asking 

20 from the public testimony and comment. Are there any written materials that have not already been 

21 submitted to Planning Staff or that anyone wishes to submit without statement; let's start there. (no 

22 response). All right, after that we'll ask: Is there anyone who wishes to speak on the issue, come 

23 forward to the microphone, state your name and address and then give your testimony. Well first I ask 
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1 for the persons in favor of the project? Is there anyone in the public who would like to speak in favor of 

2 the project? 

3 MS. NOORDHOFF: Suzanna Noordhoff, 1571 Meade Avenue, and it looks to be a pretty 

4 well thought out project with some distinct benefits to the City after the construction phase would be 

5 concluded. I think that having a team with both Transportation and Land Use Planning and Engineering; 

6 they've covered all the bases from what I can see and I just did have a question as to; are there going to 

7 be any change in the one way road that goes under the McCullough Bridge from La Chappell Way and 

8 then only allows a turn to the south once that road is reconnecting with Hwy 101. You know, La 

9 Chappell Way, then it swings under the bridge and then it goes south again, meets up with the south 

10 lanes on Hwy 101 and I was walking through there last week and saw some flagging on the trees and I 

11 was just wondering if -I had it envisioned and I was not aware of a temporary stoplight but I had 

12 envisioned, 'Oh, if it's going to be a right hand turn allowed if that would become a two-way street" 

13 then I'm just wondering if that's the case or if that's not the case and that's I guess the question. 

14 MS. SCHAB: Answer will be in rebuttal. Is there anyone else who would like to speak in 

15 support or anyone neutral on the project who would like to speak? (no response) All right. Is there 

16 anyone who would like to come forward and speak who is in opposition to the project? Okay, come on 

17 up and state your name and address. 

18 MS. MCCAFFREE: My name is Jody McCaffree. I'll have my address at P.O. Box 1113. It's 

19 in North Bend and I live in North Bend. I have not actually looked at this proposal. The planning director 

20 said he emailed it to me and I never got it, and I'm kind of concerned that maybe there's some people 

21 out there that do not know what's going on, particularly that live right there. The way I see it, that road, 

22 you go off, you can go to Ferry Street Park and also places where people live and I'm concerned with 

23 those people might want to know what's going on and I don't know that you can find information on 

24 this anywhere. It'd be nice to have on a website or someplace where you can look at what is being 
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1 proposed. I would like to ask, actually I do think those landowners that are going to be impacted with 

2 the road and particularly with that many people going through the road should be notified, and I don't 

3 know if they were or not. I would like to ask the record to be left open for any issue, because I don't 

4 know that other people have been notified and because I haven't actually looked at this project, for at 

5 least a minimum of two weeks or longer and put the plans on the website. I have a two page letter of 

6 issues of some concerns I have without looking at that and I can kind of go through this briefly. I've 

7 written just a letter which I can turn in but I only have one copy. I'm Sorry, I didn't bring multiple 

8 copies, but my issues have to do with cumulative impacts because there are some other projects in the 

9 area, and I come from this understanding that back in the 80's my husband worked on Satsop Nuclear 

10 Plant up in Elma Washington, it's between Elma and Satsop and it's a huge project. One of the towers 

11 was 80% complete when they defaulted. I see this similar thing probably happening with this project if 
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12 it goes forward and what you think, this is a nice little plan, yeah, you're going to have the workers down 

13 there but let me tell you, that's not the way it is. You're going to have a lot of men coming in the area, 

14 they call them trampers, they may have a profession like electrical or plumbing or whatever, but you 

15 know they're not going to stay down there in that worker camp. They're going to be out in the town and 

16 it's going to put a lot of impacts into our infrastructure of our city. And it's not just that, there's other 

17 projects' being proposed out there. There's a casino on Ocean Blvd by the Confederated Tribes of Coos, 

18 Lower Umpqua and Siuslaw Indians. There's a hotel at Hollering Place that's being proposed to be 

19 developed by the tribes also. There's an Ocean Grove Development Group project that is promoting a 

20 huge project out on Ocean Boulevard with 634 homes. There's also the Jordon Cove project in general 

21 from not just workers but your hauling equipment in there and all kinds of things. You're going to have 

22 a lot of impact on the roads. 

23 MS. SCHAB: Jody, for the purpose of this hearing we need to confine our discussion to the 

24 criteria that governs-
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Your decision. Okay, you're making a decision and you're not looking at 

2 the cumulative impacts of the other projects in the area and what that will do on your transportations 

3 systems, your sewer and water which it looks like you've got some of that worked out but those other 

4 projects you're going to have some other impacts. I'm asking for that all state and federal permits for 

5 any work on or near the wetlands and shore lands are considered. That cumulative impacts necessary 

6 for sewer needs and sewer permits for local sanitation districts and also DEQ approvals, DEQ permits 

7 needed for storm water discharge, all cumulative impacts on necessary water needs and resources and 

8 when you're talking about this project that's gone before the North Bend-Coos Bay Water Board did 

9 they just look at this project, or did they consider all these other projects and how much that's going to 

10 impact the water? The reason I ask that is because in the past we've had to stop using water in North 

11 Bend because it wasn't enough and so that's an issue. This is not a standalone project. You understand 

12 what I'm saying. So when they went to the Water Board, did the Water Board realize that there's these 

13 other projects out there and did they consider the impact of this with the other projects? Was there 

14 any archeological and cultural recent surveys done on that property? It's down in that area where the 

15 tribes did operate and those need to be protected if there are or has anyone done any archeological 

16 research or whatever in that area? Proof that land plans are in conformance with the requirements of 

17 ODOT the Department of State Lands, the Army Corps of Engineers, the Department of Environmental 

18 Quality, and the Department of Geology and Mineral Industries, and any other state and federal 

19 agencies that may have requirements. Proof that the building standards will meet seismic 

20 requirements of the projected Cascade Subduction earthquake and also Tsunami and Flood Plain 

21 requirements, because even though it's temporary housing, you don't know when that could happen. 

22 Proof that they have a safety and security plan and an evacuation plan should a natural hazard, fire, or 

23 other event occur that would require evacuation. Proof that cumulative impact of the project will not 

24 overtax local police, fire department, power grids, schools, health departments, medical facilities, road 

Page 20 of29 



North Bend Planning Commission Meeting 

March 17, 2014 

1 departments, etc. Proof that cumulative impacts of the project on surrounding properties, including 

2 other businesses and industries, are fully considered and I am actually suggesting an ombudsman 

3 resource for citizens and surrounding land owners that may be impacted by this. Someplace they can 

4 go if the project materializes and they don't live up to what they promise. And then a bond which I 

5 think you talked about that already, insurance and proof of bond that the properties are maintained or 

6 decommissioned properly if need be, because what could happen is they could get in the middle of the 
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7 project and default and we want to make sure if it's supposed to be decommissioned, the money's there 

8 to do it. It's not just left so a bunch of homeless people end up down there making it an undesirable 

9 place that we don't want. And I also had a couple of other concerns with impacts to the restaurants, 

10 food stores, and the park because I took my daughter to that park a lot when she was younger. I don't 

11 know what the impact's going to be with all these workers. Some of them are probably going to walk 

12 up and be in that park, you know because that's just what's going to happen. That's the reality, the 

13 reality check. It's nice we're going to have all these people here and they going to be working but that's 

14 not what happens. They're going to be out in the community and going places and doing things and so 

15 it's not just a small little impact and busses. It's going to be more than that, and I think we need to 

16 consider all that. And make sure that that's taken care of so we don't go in there and then after the 

17 fact, where all we can think of is- we need to think about it now. So I guess that's it. 

18 MS. SCHAB: Okay, thank you. Is there anyone else who'd like to speak in opposition to the 

19 project? Okay. So at this point the next item will be the applicant rebuttal. Would you like to request a 

20 recess? How about we take a 5 minute recess? 

21 All right, we'll reopen the hearings. At this opportunity we will ask the applicant to provide a 

22 rebuttal. 
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So let's first start out by thanking Suzanne for her support and 
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2 comments in favor and the one question that was raised was about an improvement to Pittum Loop and 

3 with this project there are no proposed improvements to Pittum Loop. 

4 MS. SHOJI: And likewise we thank everyone who comes out to participate in this process 

5 and in that vein we do have established processes in Land Use which do include notice to subscribing 

6 property owners as required by the municipal code and state statutes which we have complied with. So 

7 we have also, prior to coming here, cooperated with the relevant agencies and open to learning 

8 processes and as you heard we are working with ODOT and you have their recommendations in front of 

9 you which I submitted copies into the record earlier this week if you just pass those out, and these 

10 established processes account for the cumulative impacts and the agencies evaluate those carefully 

11 which is why you can feel confident in making a decision tonight. You wouldn't have a Staff 

12 recommendation of approval if those hadn't already been taken into account. I have nothing further. 

13 MS. SCHAB: Any more questions for the applicant? Okay, at this time, before we close 

14 hearing, thoughts for the commissioners, did they have any more questions that they'd like to ask Staff 

15 or need clarifications of Staff or any speaker? 

16 M-SPEAKER: The only problem is whether it's directed to you or to you, but the only thing I 

17 don't know about is she had asked for a two week- for something be open for two weeks. Is that 

18 something that we deal with? I don't even know what that's for. Judy had asked for. Jody. For a it 

19 to be opened for 2 weeks, what was that all about? 

20 M-SPEAKER: She requests the record remain open for a week {two weeks) and at the first, at 

21 the initial standing meeting, the initial evidentiary hearing, and that's under State Statute. 

22 MS. SCHAB: 7 days from the State Statute, okay, is the minimum. 

23 That means a motion and leave it open for testimony on issues that were raised? Is that correct? 

24 M-SPEAKER: That's correct. 
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Okay, we will close the public hearing, but people can provide written 
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2 testimony. Written documentation for up to 7 days? 

3 M-SPEAKER: They requested- the applicant requested that you leave the hearing open while 

4 you discuss the matter? 

5 MS. SCHAB: Uh-huh. 

6 M-SPEAKER: Just so you can ask further questions if you like. 

7 MS. SCHAB: Right. He's still asking about the 7 days. 

8 M-SPEAKER: Oh, okay. 

9 MS. SHAB: He's still asking about the 7 days. And that is to leave it open to close the 

10 evidentiary hearing but leave it open for 7 days for written submittals in response to issues raised today; 

11 is that correct? Is that what we need from the motion? 

12 M-SPEAKER: Yeah, a minimum of 7 days and then there's another time period following that, 

13 I believe, that allows the applicant to respond to the issues that are raised. 

14 

15 7, 7? 

16 

17 

18 

19 

20 

MS. SCHAB: Right. 7 Days to respond, and 7 days for a rebuttal, too, is that correct? It's 7, 

MS. SHOJI: You can give more. That's the minimum. 

MS. SCHAB: We're on the official requirements for notice provided. 

M-SPEAKER: Yes. 

F-SPEAKER: And so how big of a net with the public notice is there? Besides in the paper? 

M-SPEAKER: It notified everybody in writing within a hundred feet, all the property owners, 

21 at least according to the surface records. 

22 

23 

M-SPEAKER: Within 100 feet of the property. 

M-SPEAKER: So that would include the traffic light? 
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M-SPEAKER: Ah, no. But that's really an issue with ODOT. That's totally in their hands, 
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2 basically. You know, what gets done there on the highway. 

3 M-SPEAKER: So the notifications then that would be for the street improvements leading 

4 down into the owner of the property itself. So if somebody that lived on Ferry Road or near there would 

5 not have necessarily be notified because that's not on the subject property, is that correct? 

6 M-SPEAKER: Its two or three blocks away. 

7 M-SPEAKER: So the businesses were notified there? 

8 MS. SCHAB: Yes, businesses down below? 

9 M-SPEAKER: Ferrell Gas and Scott RV and they had both asked to be notified on that. 

10 (inaudible) There's construction and Greg Brock and a storage, and there's a fish processing plant it's 

11 relatively new, in an old building in that old compound. I think it basically had a lighthouse landscape 

12 that used to be there. Other than that, there's a lot of constriction (inaudible) 

13 MS. SCHAB: Any other questions for staff from the applicant? (no response) All right. With 

14 that do I close the hearing while we consider leaving the record open? 

15 M-SPEAKER: No. You have nothing else to do at this point but that. 

16 MS. SCHAB: Okay, (gavel) close of public hearing, and commissioners, what's your discussion 

17 on this? One thing I see here is that Jody had requested 14 days leaving the record open to allow people 

18 who were not touched by the application process an opportunity to review the record and respond for 7 

19 days. 7 day is the minimum. 

20 M-SPEAKER: Okay, but didn't they notify? I'm a little unfamiliar with what Jody's asking for 

21 because it's like everyone was notified that was supposed to be notified and that's all that really has to 

22 be notified. It's been in the paper and everything else. Is that something that I have to deal with and 

23 put in the motion because everyone that was supposed to have been notified that's already been 
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1 notified and it's been in the paper and everything else? So I don't see why we have to -1 know I don't 

2 ever remember extending an allotted time for that and is that something that we should be doing? Or? 

3 MS. SCHAB: We have done that at times. 

4 M-SPEAKER: It's not required. Okay. Everything that's been done has been required prior 

5 to the hearing. 

6 M-SPEAKER: Okay. 

7 M-SPEAKER: So it's really your call. 

8 MS. SCHAB: Now, would you like to ask a question? (Inaudible) 

9 M-SPEAKER: I wanted to ask it. I'm sorry. One quick access question- earlier, when you 

10 showed the map, and how you put the fencing up to make sure sensitive areas down there, that 

11 wouldn't allow people to freely come and go, I know myself and other people included access some of 

12 that area through the park, you know Ferry Road Park, walk around the bay front, you can walk all the 

13 way around to what would eventually be the parking area before you're stopped by the slough coming 

14 in by the bridge? Will that be somehow shut off to public access too? Because you're shutting off access 

15 from the people that are going to be living there, parking there, would you then be shutting off access 

16 from where there's access right now for anybody? 

17 MR. ANDERSON: Are you talking about walking around under the bridge? 

18 M-SPEAKER: Yeah, where people fish down there and stuff. Like if you go down Ferry Road 

19 Park down at the bottom, and you take off north, then you curve around down under the bridge, 

20 You only stopped in how far you can walk, at the point where they're going to build, where they're 

21 proposing to build the bridge. You have to take your shoes off. 

22 MR. ANDERSON: Well, they're going to fence the parking area. 

Page 25 of29 



North Bend Planning Commission Meeting 

March 17,2014 

1 M-SPEAKER: Right, so my question is, so if you're shutting off access from the people above 

2 getting down there, are you also somehow going to shut off general public access to the way I just 

3 described? 

4 MR. ANDERSON: So there is roughly a 50 foot shoulder-high buffer that surrounds all 

5 bodies of water. The fence would be the outside of that, or on top of that, so theoretically if someone 

6 were to want to go down on to private property and do that they could potentially do that. But it is 

7 private property. I'm not telling you what's right or wrong, I'm just saying that it's theoretically 

8 possible. 

APP-83 

9 MS. SCHAB: I have a question for Meagan. At the beginning of your testimony you indicated 

10 there might be request (inaudible) but I don't recall if we actually did that, or did you? 

11 MS. MASTEN: Right, it would not be- at this point- if you choose to approve the request to 

12 keep the record open I would then request that you do 7 days open to respond, as you said we'd wait 

13 here and then 7 days for the applicant's rebuttal and then the final7 days for final comments. 

14 MS. SCHAB: I didn't recall the request. 

15 MS. MASTEN: Well, I didn't and make it- right. I won't unless you choose to leave the record 

16 open for 7 days. 

17 MS. SCHAB: I was just checking to see if I missed something. Thank you. Any more 

18 questions? What do you think? 

19 M-SPEAKER: Well, you have a bunch of notes there John, are you prepared to make a motion 

20 if no one else has any more discussions. 

21 MR. SCHRUNK: Well, I'd like to make a motion that we approve the File No. CUP 1-14 

22 and VAR 1-14 Applications for Conditional Use Permit and variance for temporary workforce housing 

23 and adopt the Staff report and the Applicant's application narratives including attachments as the 
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1 planning commission's findings in support of the approval with the following additional conditions of the 

2 approval: the recommended conditions on the letter dated March 14, 2014, from ODOT which are: 

3 1. The ODOT approval; 2. The Executed CIA with ODOT; and 3. The ODOT miscellaneous permit. Also, 

4 the whole motion is contingent on the passage of the zoning amendment permitting bridges in the 48 

5 coastal shore land zone; and No. 5. Prior to development, a bond is posted to guarantee costs to 

6 remove the housing units, the convenience centers, the bus shelters, and the physical connections to 

7 the buildings. 

8 

9 

10 

11 

12 days. 

13 

14 

MS. SCHAB: Do I hear a second? 

MR. DAHL: I second. 

MS.SCHAB: Any further discussion? 

MR. VOSS: You need to- it's been requested that the record remain open for at least 7 

MS. SCHAB: Do you want to add that? 

M-SPEAKER: That the record be open for 7 days. Let the record?/ 7 days -At the initial 

15 hearing if someone requests that the record remain open for additional written comments you basically 

16 have to do that by state law. 

17 MS. MASTEN: Applicant gets 7 days automatically. But I don't think that you have to grant 7 

18 days on the request of someone else. 

19 MR. STEBBINS: Can we take a minute? 

20 MS. SCHAB: Yes. (break). So where are we? 

21 MR. STEBBINS: We checked the statute. It's mandatory to give the 7 days and what the 

22 statute or more if you choose that, 7 days mandatory and you have the option of making it kind of an 

23 expansive opening or unlimited. There are 3 things you can do. You can leave the record open for 

24 additional written evidence, arguments, or testimony. So 1, 2, or 3. 
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M-SPEAKER: What were those again? Seven days for-

MR. STEBBINS: Additional written evidence, arguments, or testimony. 

MS. SCHAB: Don't those need to be aligned with what was presented already? 

M-SPEAKER: The criterion issues. 

M-SPEAKER: (inaudible- **possible motion for written evidence? I Couldn't hear) 

MS. SCHAB: Written evidence? I'll second 

MR. VOSS: If you do that, then the Staff recommendation would be then to take an 

8 additional 7 days for applicant rebuttal then 7 days for countering written comments. Otherwise it can 

9 go on. 

10 MS. SCHAB: Right. So that gives a total of 21 days. 

11 M-SPEAKER: Okay, so how do I need to word it to allow a 7 day, so I need to add to the end 

12 of that to allow 7 days to-

13 MS. SCHAB: Keep the record open 

14 (inaudible conversation discussing the extended 7 days between multiple people) 

15 Okay as it stands now, the amendment was subject to- or the motion was a motion accepting 

16 the findings of the Staff report plus that additional conditions and that was not amended, correct? 

17 So, with that said to me, is there any more discussion? We'll vote on the motion as originally presented, 

18 so all those in favor of approving the- we have to check now. 

19 

20 

21 

22 

23 

24 

M-SPEAKER: No, we can just table it. Move to table it. Vote on it and go on 

MS. SCHAB: Move to table it. Do I hear a second? 

M-SPEAKER: Second. 

F-SPEAKER: Okay we move to table it. All those in favor? 

ALL: Aye. 

MS. SCHAB: All those opposed? (no response). All right. Any other action? 

Page 28 of29 

APP-85 



1 

North Bend Planning Commission Meeting 

March 17, 2014 

MR. SCHRUNK: So I'll make the motion to keep the record open 7 days to accept written 

2 evidence after which the applicant has 7 days to rebuttal and 7 days to submit final arguments. Is that 

3 worded correctly? 

4 MS. SCAHB: Okay, do I hear a second? 

5 MR. DAHL: I'll second. 

6 MS. SCHAB: Okay we have a motion and second. Any discussion? All those in favor? 

7 ALL: Aye. 

8 MS. SCHAB: All opposed? (no response) Motion carried. All right, do we need to have a 

9 separate vote on the variance? or is that tabled as well? 

10 M-SPEAKER: I would say the things go together, so I don't know if you need a separate-

11 MS. SCHAB: Oh, that's right. That was our original motion. Okay, so that's it. We have voted 

12 and tabled the motion and keep the record open for a while. All right, we'll be considering this at the 

13 next meeting, so next on our agenda, is other business. Staff, anything for us? 

14 STAFF: I don't. 

15 MS. SCHAB: Enough fun, huh? Do I hear a motion to adjourn? 

16 MR. MEYER: Motion to adjourn. 

17 MS. SCHAB: Second it? 

18 M-SPEAKER: Okay. 

19 Adjourned. 
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Leader: Okay, first agenda item is approval of the minutes from March 1ih. Have you 
all had a chance to review them? Male voice: I make a motion to approve as written. 
Leader: And is there a second? Male: I second. Leader: We have motion and a 
second. All those in favor say aye. (Several ayes.). Opposed? (silence). Okay, the 
next item on our agenda are public comments. If anyone from the audience would like 
to come forth and make any comments on, uh anything? Please come forward. Write 
your name and phone number on the paper. And ....... l do need to stop and ask a 
question. Can public comments be associated with a closed public hearing? Male 
voice: Well they can make 'em, but they won't be on the record. Leader: All right, thank 
you, ok. Please start by stating your name and address for me. 

J C Williams: (01 :18) My address is 66642 East Bay Road, in North Bend. I am 
concerned about the little town that they are going to drop right in the middle of Simpson 
Heights. I think what I am most concerned about is that the population there has not 
been informed properly about this, otherwise I think there'd be some of them here. I am 
concerned because where I live is directly across from the site. I will be listening to 
whatever is going on over there throughout the whole time that it exists, during the 
building. But the things that I am worried about are traffic, crime, noise, and property 
values, so I am just curious about whether anyone has papered that neighborhood with 
some sort of information. That little town is going to be dropped right within their midst. 
That is pretty much what I've got to say about it. Um, I guess the other thing that I am 
thinking is is I can't imagine why they chose that site. (02:37) I can't imagine why they 
don't build their housing out on the spit, because it seems to me that that would be the 
logical place to put their housing, instead of dropping it right in the middle of the city. 
And I would think that would be even a benefit to them to try to build out there because 
they are obviously going to have to have water, sewer and everything. All the stuff that 
is necessary for the housing development has to be put out there anyway in order to 
build the place. (03:16) So, urn, I would also think that it would be nice if they had a 
permanent facility out there, especially if they put it up high enough in case they have 
the tsunami so that urn the workers from the gas plant would have a sanctuary to go to 
should there be the earthquake and tsunami event. They keep telling us it is not a 
matter of if, it's a matter of when. And the geologists, I go to all the geology lectures 
and I stay up on this because it terrifies me, frankly, and also because I like to educate 
people about it. So if I am not educated, I can't educate my neighbors and friends 
about what they should do when we have the event. And a, so I just think that a wise 
decision would be to have some kind of permanent shelter out there, and you know this 
could do double duty, you know during building and then after. (4:20) Where they would 
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have somewhere to go that is up high and out of the way should we have that event, 
because I want them to survive. I want them to run the gas plant if we have an 
earthquake. So that's my comments. Thank you. 

Leader: (4:42) Would anyone else from the public like to make a public comment? If so, 
as we mentioned earlier if it is in reference to the Jordan Cove the hearing is not open 
so it would not be on the official record of the hearing. Jody: You aren't going to have 
an open hearing, right? Leader: Correct. Jody: Ok, but, I have some questions. That, 
it will still go before the Council, correct? This decision .... Male: Not unless it gets 
appealed. Jody: Not unless it gets appealed, okay .. I will express my concerns 
because. 1.. .. Leader: Could you state your name and address? 

Jody McCaffree: (5:22) I have an address of PO Box 1113, and I live in North Bend. 
Urn, I, My husband, Bill, worked on the Satsop Nuclear Plant which defaulted after they 
had it 85%complete. I have great concerns that that could happen with this. But I am 
concerned, the way they want to do this is not reality if you are actually looking at 
American workers, because people live, that wasn't how it was done these worker 
camps. That if you bring in foreign workers or something. People, that isn't how the 
guys live. They bring their travel trailers. They want to be more independent and have 
a little bit more than what these are offering. I am worried we are going to build a bunch 
of stuff and then people are not going to want to live down there. They are going to be 
infiltrating the town and that could be of severe impact. (06:19) So urn it is going to be a 
25% increase in our population and you are having them all go onto this one road. And 
I realize that you had a person look at the transportation, but that was all in my letter, I 
mean I don't want to really repeat that (6:34) There's other things happening in the 
area, and I realize you're not over that but you have to consider that as far as an impact. 
Urn, people aren't here. I feel that maybe it is technically okay, maybe it is legally okay 
to put a notice in the paper under SHN Consulting , but it is not morally or ethical. I 
mean, this is our city. People that are going to be impacted, especially in Simpson 
Heights, should have been sent a notice in the mail. They are not here because they 
don't know about it, but they will show up after the fact, and then they are going to be 
really upset, because, you know, they ... it will be too late then. (07:17) Andy even 
though I try to get people to comment and put stuff in and get the conditions set and in 
beforehand, urn, it, if they are not and informed public they do not, they don't know to 
come and do that. When bulldozers show up it is too late to do that, so you've got to 
get good conditions and protect your city, protect your roadways and make sure they 
pay for it. I can think of when ORC came to the county there was a lot of emphasis on 
the roads. I mean the county had to bring the roads up to a safe condition and ORC 
had to agree that they would pay for all the damage, because all those trips on the road 
cause wear and tear and our city shouldn't have to pay for that. (07:58) So, hmmm, I 
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also have concern as to why there are going to be twenty bus depots when you got a 
railroad bridge that they could fix up and transport the people across the railroad. I 
mean that is a lot less impact on the roadway. So I don't think this has been debated 
enough or, it has not been out in the public domain enough to have enough conditions. 
So, I don't know, I wish that there could be conditions like I asked for an ombudsman, 
so that the people have some recourse when they finally realize what happened to 
them. I just, I am trying to look out for our best interests for the public too, not just for 
the facility. (08:42) These guys have a lot of money and they are trying to do everything 
they can to come in here and not, to make us pay for, stick us with the cost. Because 
the people here don't understand how much money that these guys are going to make 
and it is not going to stay here, it is going to be whisked out to foreign investors. We 
should be making our demands super high right now, so we have the playing card. We 
can make our demands high and they will be willing to sign something and agree to it. 
After we have let them have all these permits we have nothing. They are going to do 
what they want. (09:13) We are not going to have a recourse so I am just saying you 
are in the driver's seat. Just make it good for the city. Thanks. 

Leader: All right. 

Jan Dilley: (09:29) and I do live in Simpson Heights, and I thought maybe it was too 
late for me to say anything but it is obvious that none of the planners here live there in 
Simpson Heights. Is there anyone here that lives in Simpson Heights? Male: I lived 
there for a while. You lived there? Male: Right in Simpson Heights. Yeah, you lived 
there, but you're not there anymore? No you live there? Male: I did live there. Jan: 
Okay. Well, I, .... do you use the roads coming out on a .... or do you come right out ... 
Male: I don't live there anymore. That's what. .. Ok, so whoever is living around there 
realize every day how much traffic those little roads can bear. (10:28) And also, we 
mentioned earlier there is a possibility of the spit. Was that even considered, building it 
across the way? Where they are going to do the building. Was that even a 
consideration? Male: Ma'am this is an opportunity for you to make your comments to 
the Planning Commission. Jan: I am just trying to catch up and I was wondering if it 
was a consideration ... that could be used because of that narrow road, I suggest that 
everyone try driving around in that area and see what it is. (11: 11) And the other thing is 
that it is, we do pay a good property tax. Now this ... would that reduce our taxes? It is 
what I would be concerned about because it will bring down the value of the 
neighborhood which has been a nice little corner that has been easy. I just can't see 
2000 people marching by it. Thank you. 

Leader: Any other public comments? (11 :52) No. Okay, so the next item of a on our 
agenda is uh the SHN conditional use permit variance for temporary work force camp 
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housing, and ok, Just correct me, what's the process here, Do we have to un-table it 
before discussion? Male: Yes, make a motion to take it off the table, so you can .... 
Leader: All right. Male: I'll make a motion that we remove the current motion from the 
table dealing with the conditional use variance. Leader: Is there a second? Male: I'll 
second. Leader: Okay the motion has been seconded, all those in favor say aye. 
(Multiple ayes.) Leader: Opposed? (silence) Leader: So at this time I guess we can 
discuss what we have been presented at the previous---oh, before we do that. .... Male: 
Your status is that you have a motion that is on the table and it has been seconded. It 
is open for discussion now. Leader: Okay, do we need to get these on the record first? 
Male: Just note that they have been received and they are in the record, they will be I 
believe the letters from .... Leader: We have two letters. Male: One from McCaffree 
and one from Suzanne Nordoff and then a closing argument from the lawyers for the 
applicant. Leader: Correct. Okay, so the prose noted, urn, what's your thoughts? 

Male: Well, I read through the letters that we got and all that and they were handled 
with the Jetter that they submitted back talking about all of this. And so as far as I am 
concerned I am totally fine with the motion that we made and being able to move on and 
vote on it. Leader: All right, does anyone else have any comments, discussion? Does 
anyone else have any comments or issues that they would like to discuss? No? 

All right, umm, all right, could you repeat the motion that is on the table? Mate: Yeah, I 
made a motion to approve PUP-1-14 and variance -1-14 applications for conditional and 
variance use permits for the temporary work force housing and adopt staff report 
findings and conditions and the applicants application and there is including 
attachments and planning commission findings in support of the approval of the 
recommended conditions of the letter dated March 14, 2014 from the Oregon 
Department of Transportation and that the motion is contingent upon the approval of the 
zone amendment main bridges in the 48 Coastal Shoreland Zones and the Coastal 
Management Zone and prior to the development a bond be posted to remedy the cost 
to remove the housing units, convention.center, bus shelters, and visible connections to 
the buildings. 

Leader: And that motion has been seconded, right? Male: Yeah, Buel seconded it. 
Leader: Is there any further discussion? Okay, we have a motion and a second. All 
those in favor say aye. (several ayes) Leader: All those opposed? (silence) Motion 
passes. Okay. So any other motions or any other items? Male: The only other thing 
that needed to be discussed is the applicant had asked for a one year extension to the 
conditional use, they get a current one year and they were asking for a second year. 
That is something you probably need to discuss as to the necessity of it or if it is wise 
for us to do that. Or if we are better off Jetting them use the one year they have and 
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then come back. It is pretty simple to come back. Another male: I like that idea better. 
Leader: So it should be mandated, an update. Male: Yeah, so in that case we are just 
going to leave it as a one year for them to have. Leader: Okay. No other motions? All 
Right. We'll move on to our next agenda item, Other Business. We have Joseph P. 
Rose final Platte approval. Staff: We have, supposedly we were going to have ..... . 
Later. .. Meeting adjourned. (19:14) 
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1 MR. WETHERELL: 

North Bend City Council Meeting 

May27, 2014 

We are now going to open Public Comment which is opportunity for 

2 citizen express themselves on anything that's on the agenda or perhaps if it's not on the agenda, we do 

3 remind you that the Board Rules that there is a 5 minute limitation, we have a kinder and gentler forum 

4 here, and if you qualify under any of those categories, please come forward and sign in. Please. 

5 MR. KNABLIN: My name is Richard Knablin, I live up on top of Sherman Street Hill, I'd 

6 like to speak about the workforce housing. I spoke about this in the March meeting as well; I'm not in 

7 favor of it. This plan for workforce housing is fatally flawed and should not be approved. It doesn't have 

8 tsunami evacuation plan in place and someone living down there is going to want to get out of the way 

9 should there be a tsunami and this council apparently does not work for all the citizens in North Bend, 

10 only those it agrees with. Not one of you has shown any interest in examining the many objections 

11 raised against this project; but you choose to stand to barrel on through even though there is no reason 

12 to do so -lots of time to deal with this. I live in the Sherman Street neighborhood at the top of the hill 

13 and there is so much real estate for sale and empty housing rentals there. Why can't a housing plan 

14 include using existing housing instead of building instant slums? Why not repair and reuse the 

15 ramshackle buildings all over town with this money? Building disposable housing is wrong on many 

16 levels as is the entire Jordan Cove Project. Thank you. 

17 MR WETHERELL: Thank you. You know, I think it would behoove me to say at this 

18 moment on the agenda item that's coming up that has nothing to do with the mechanics of the Planning 

19 Commission's decision. Has nothing to do with whether or not we're in favor of LNG or against LNG. It 

20 has nothing to do with the particular ingredients in that plan; all we're here to do is one and that's 

21 deciding whether to dismiss the appeal or to approve the appeal. And so that's the only reason we're 

22 here. We're not here to consider, as that gentleman pointed out- I think he's in err that we do not 

23 know what's going on with this project because we do. We cannot help but know what's going on with 

24 this project, but we're here to decide the legality of the appeal to dismiss. That's the only thing we're 
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1 going to consider tonight under that later agenda item. So, I thought I would say that now because it 

2 seems like we're going to get a lot- you know and I understand, I know that you don't approve of the 

3 particulars of the plan or the housing development or LNG for that matter, but that's not what we're 

4 deciding tonight. We're deciding whether or not to allow the appeal of the planning commission's 

5 decision and we will do that using our council rules and we will follow those rules because that's why we 

6 have them. So, having said that, you know, hey, that's fine; all the information is good but anyone else, 

7 you know, feel free to come forward and express yourself, but I just do want to reiterate that we are 

8 only here to discuss the legality of the appeal of the dismiss and with that said, let's continue with your 

9 Public Comment. 

10 

11 

12 

MS. WILLIAMS: 

MR. WETHERELL: 

MS. WILLIAMS: 

I'll go next. 

Okay. 

My name is Janice Williams, and I live at 66642 East Bay Drive, I'm a 

APP-94 

13 North Bender. I'd challenge all of you to think about how we got to this audience that's in here; because 

14 I think what's happened is the process is less than desirable. Basically they were not informed, the City 

15 of North Bend was -I'm sure you've done all of your legal responsibilities, we depend on you to do that, 

16 so we're sure that you've done all your legal responsibilities; but has it been a moral process? That's my 

17 question, and I think morally you could have had a town hall of some sort with this City of North Bend 

18 and maybe even include Coos Bay because this housing development is going to affect everybody. I 

19 think that the real complaint is about the process by not having the courage to have a town hall where 

20 people can dialogue back and forth with you. I think a lot of people are shocked when they come to City 

21 Council Meetings and to the Port Meetings and find out there is no back and forth dialogue. There's no 

22 question and answer session; so, it's the process and that's part of what you're talking about tonight has 

23 to do with somebody having standing to even challenge this which to me is kind of out of this world 

24 crazy to even think that they don't- that all these people don't have a say in this. I think they should 
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1 have had a say a long time ago; I think that the ball was dropped and I just don't see a lot of courage on 

2 the part of our city officials, actually the County Commissioners have the guts to go out and do the town 

3 halls. They were the only ones that have, so far. But this particular project to me because it's so big--

4 you're moving into a small town. It's not like you're absorbing 2000 people into the City of Portland, 

5 you're absorbing them into a tiny little space, right on the back doorstep of a really fabulous 

6 neighborhood. Plus everybody going up and down the highway, which is something we all do is going to 

7 be effected. So I'm just disappointed that the people of North Bend really didn't get a say and didn't get 

8 a chance to ask and answer questions and create- possibly even demands of how we want things done. 

9 That's it. 

10 MR. WETHERELL: Perhaps you didn't know, but everybody before every council meeting, 

11 we have a work session and it's just as you spoke. You people ask, we talk, we discuss, and that's why 

12 we have work sessions. Every Monday at 4:30 and you're welcome to come to those anytime, it's 

13 relatively informal and we get that input there. We haven't had a great deal of input at those meetings 

14 but we have had some, but I would encourage you all in future events to come to North Bend City 

15 Council's work sessions because we open those wide open. 

16 MS. WILLIAMS: It's good to know, but it's not a town hall, on this specific project. 

17 MR. WETHERELL: All right. Anyone else? 

18 MR. "PUBLIC": I got a question, that's it. You said we're just to discuss the legality of 

19 the appeal, so if we weren't talking about the place that we're talking about and we said we were going 

20 to build it on North Bend's football field, all we would be discussing tonight would be is it legal to build it 

21 there? 

22 MR. WETHERELL: No, is it legal and is the appeal legal? It's has nothing to do with the 

23 football field or the housing development. It just has to do with if the appeal is legal 

24 MR. "PUBLIC": Glad I asked the question. 
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Okay. That's a good question, sir. All right. Anyone else? 

Alan Whitney, Simpson Heights and as far as I know, nobody in Simpson 

3 Heights was notified of this project. The first time I heard about it was about 2 weeks ago when a 

4 neighbor came by. So there's been no chance to come to a North Bend work meeting and I'm 

5 concerned about all the traffic that's going to by a very busy park, Ferry Park, unless you've figured out 

6 some other way of getting it. Plus adding the sewage and the water for 20% of the population of North 

7 Bend is going to go into one spot and you're going to have a tremendous amount of traffic going by 

8 Ferry Park and so, I don't know what the notification process was, but it certainly didn't get to the 

9 people that would impacted by in Simpson Heights. 

10 

11 

MR. WETHERELL: Thank you. 

MR. GAAB: Dana Gaab, Box 991, North Bend. I've been involved with liquefied natural gas 

12 proposal for the last 10 years since the beginning, gathering some information on how it affects 

13 communities, states, nations, and globe. I think is often the case people that are opposed to various 

14 projects end up with the most information about them, because often the people that present these 
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15 proposals, I would say, they don't care about the details, you can say they live in denial. The bottom line 

16 is often the economic feedback, the economics that are going to go into their pocketbook. That said, I'm 

17 somewhat aghast that over the past 10 years there hasn't been one elected official in Coos County that 

18 has spoken to any of the substantive concerns of the people that are opposed to this project. Now go 

19 ahead and say that as you as part of those elected officials, I think that's a pretty pathetic response to 

20 the citizens of this community. 

21 

22 

MR. WETHERELL: 

MS. MCCAFFREE: 

Thank you. 

Jody McCaffree, I live in North Bend and I was at the March 17th hearing 

23 that the planning commission put on. I was the only one really that submitted written testimony that 

24 that night and it was very obvious that nobody had been informed, in fact, that was the discussion that 
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1 the planning commission did that no one had been informed. I specifically asked during Public 

2 Comment that there be a process so that the record be open that the citizens, particularly those in 

3 Simpson Heights, be notified. There was no attempt to do that and I'm just asking and I legally had a 

4 right to appeal it, which I joined Jan in the appeal, there's no reason to have to 2 appeals when 

5 something is appealed which I explained in my testimony to you. I'm asking that you do honor that 

6 appeal and let the citizens have a fair process. It was not noticed in the paper, so nobody would have 

7 known there was a hearing even going on. So, it's only fair for you to honor goal one, that's the No.1 

8 goal on planning that says citizen involvement is the number one thing that we center all our land use 

9 decisions around. It's the government that's supposed to be of the people, by the people, for the 

10 people. It's not supposed to be done in the back room where nobody knows what's going on until after 

11 the decision is made; and the thing of it is, the fact that I joined Jan should have been enough. But it's 

12 never enough for Jordan Cove because they do this all the time and even though they put us through a 

13 standing hearing in Coquille, they lost that. I thought it was interesting that they used that as an 
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14 example but they put us through heck that shouldn't have had to happen but we did get our hearing and 

15 the reason they didn't want the hearing is because they had to withdraw their application afterwards 

16 because it wasn't complete. So it's not good enough for this particular project to be putting incomplete 

17 applications out there. The process needs to be done right. I'm asking you to honor this appeal, let the 

18 people have their say and then at the end of the day you don't have a problem no matter what that 

19 decision is. If you don't, it's not going to go down well for people. Thank you for letting me have my say 

20 and 60 plus people and I ask for this. Thanks. 

21 MR. WETHERELL: Thank you. Anyone else? 

22 MR. SHARMAN: Kent Sharman, on 1198 Winsor, in Simpson Heights. I think like Mayor 

23 Wetherell, I would like to welcome anybody who wants to move to North Bend. I'm actually speaking in 

24 favor of temporary housing; I though, would ask or submit that the council consider in favor of the 
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1 appeal. I think that this is a big issue and, yes, for the last 3 out of 4 Planning Commission Meetings it 

2 has been in some form SHN Consulting Engineers proposal on the agenda. It does deserve more public 

3 comment whether it's issues of infrastructure, the siting. I would hope that Planning Commission or the 

4 City Council Members have really prepared SHN Consulting Engineering as to what their process was. 

5 How did they come up with this site? What are the alternatives? I want to be able to, if called upon by 

6 our city, welcome temporary or permanent residence, but I'm very concerned and I hope we can find a 

7 way through Staff that appeal can be honored. Thanks 

8 MR. WETHERELL: Thank you. 

9 MR. DAVIES: John Davies, I live at 1234 Winsor, I think that as part of this for the appeal that 

10 you need to have good faith in letting the public know what's going on and you comment yourself how 

11 many people were here today and that occurred because we have letters in the mail a week ago. So if 

12 this many people come out because we have one letter in the mail, then obviously the time before it 

13 wasn't in good faith effort to let the public know what's going on. 

14 

15 

MR. WETHERELL: 

MR. FOURMET: 

Thank you. Anyone else? 

My name is Buzz Fourmet, I live at 1115 Winsor. I lived in the 
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16 neighborhood approximately 39 years. I raised my children there. I too was completely blind sighted by 

17 this, I had no idea. I realize that it's an important thing, I also looked through all of the information as to 

18 what has gone through to bring this to pass to this point. Incredible amount of information. Incredible 

19 hours and hours and months, maybe years and yet one little notice we did not get, and we are going to 

20 be definitely impacted by this. We're looking at 20% of the population that we presently have ending up 

21 right in our back yard. I do ask that you give this appeal. I think it's very important. I spent the last 13 

22 years before retirement working at Shutters Creek. I'm acquainted with a lot of thought process of the 

23 kind of people that will be working there. Not all of them, but some of them. 2100 men, I can tell you 

24 right now, there's pretty good odds that some of those men are going to be pedophiles, some may be 
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1 sex criminals, some are going to be drug addicts; just because they're working an honest job doesn't 

2 mean they are not into drugs, some are going to be looking for extra income, sometimes that's though 

3 the back door of your house. I've lived it, I've taught it, I mean I taught everything from GED to anger 

4 management and when I heard about this I had to use a lot of the tools that I learned in anger 

5 management. Okay, I really, really cannot impress upon you more than anyone else here but I can tell 

6 you this is imperative that this appeal goes through, because you are not going to look good. You don't 

7 look good right now, in my eyes. Yes, I didn't have any problem with Jordan Cove. This area needs 

8 some income; it needs some things, there's no question about it, but right now I'm questioning 

9 everything about it. There's a huge trust factor I think in this whole nation and when it comes down to 

10 our city that impact is tremendous, so please consider that appeal. Thank you. 

11 MR. WETHERELL: Thank you. Anyone else? 

12 MS. HAWKINS: Susan Coons Hawkins, and what I just really want to encourage the 
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13 people who are in leadership is to be able to admit, or to do some soul searching and just admit that this 

14 is possibly a serious mistake and that if the leaders would say, "Okay, people out there; we're willing 

15 rethink this, let us pool our ideas and come up with something creative that would be better than the 

16 first thing that we did. " Then we would be sitting on the edge of something that would be wonderful 

17 for this community that everybody would gain. We'd feel good about our leaders, the leaders would 

18 feel good about- and there's an old saying that sometimes the ideas of opposing people that 

19 brainstorm together and relook for an unusual- I think Dale Carnegie is the one that said it and we all 

20 know who he was; but you can really come up with something so much better than what we got right 

21 now which a lot of grumpy people, and we don't want that. You don't want it, we don't want it. So I 

22 hope we can look for a different way to figure this thing out. Thank you. 

23 MR. WETHERELL: Thank you. Anyone else? (no response) Okay. Having heard all the 

24 Public Comment, we will move to Item No. 7 to deliberate the motion to dismiss the appeal of the 
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1 planning commission's approval of conditional use permit and various permits granted in CUP-1-14 and 

2 VAR-1-14. 

3 MR. STEBBINS: Mr. Mayor if I may just so everybody knows what's going on here what 

4 we're going to hear first from the representative of Jordan Cove because it's their motion to dismiss the 

5 appeal; next we're going to hear from Ms. Dilly in response and then Jordan Cove will finally get a little 

6 bit of time to rebut Ms. Dilly and the Council will deliberate and make a decision. 

7 MR. WETHERELL: We decided on 10 minutes for both sides' presentation and then a 5 

8 minute rebuttal. 

9 MS. MASTEN: Good evening Councilors, my name is Meagan Masten, I live at 3493 NW 

10 Therman Street, Portland OR 97201. I am the representative for the Applicant. The Applicant in this 

11 case is SHN Consulting and with me this evening is Steve Donovan who is the Engineer and Project 

12 Manager and Crystal Shoji who is our- the Applicants Land Use Consultant. I am here to do four things: 

13 1. I'd like to present the issue- give you a factual history 

14 2. Recap my arguments 

15 3. Answer any question that you have 

16 4. Have a 5 minute rebuttal. 

17 So as you've narrowed the issue before you is simply whether or not the Appellant has standing to 

18 appeal the Conditional Use Permit and Variance for Temporary Workforce Housing. So the factual 

19 history behind this land use process was that notice of the hearing was mailed to the owners of record 

20 within 100 feet of this site and that was mailed out on February 25th which is 20 days before the hearing 

21 which is required by the North Bend City Code and the Oregon State Statue of- one issue that was 

22 raised is has notice been properly submitted and did include portions of the projects on Chappell and 

23 Ferry Road and you already have in the record it's sheet 2 but I will just hand it to you but it does include 

24 the people in Simpson Heights that are within 100 feet. So the- also notably the notice requirements in 
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1 the North Bend City Code have been adopted through a legislative procedure and if those wish to be 

2 amended the appropriate venue for that is in a separate legislative proceeding. A Conditional Use 

3 Permit and Variance requests are simply a quasi-judicial hearing which means you apply an already 
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4 adopted set of criteria to- a set of facts or proposal before you. So that's what this hearing is for and if 

5 parties wish to amend for instance notice requirements, you would do that through a separate 

6 legislative proceeding. This is not the appropriate venue for that. So following the notice there was a 

7 planning commission meeting on March 17th at which time one party spoke as a proponent, that was 

8 Ms. Susan Noordhoff and the Applicant gave a presentation and then Ms. Jody McCaffree presented in 

9 opposition; she requested that the record be left open for additional time which is was for a period of 3 

10 weeks an additional one week open record period. During that time Ms. McCaffree submitted no 

11 further evidence and Ms. Noordhoff submitted one letter in support of the application. The record 

12 closed then on April 7th. The Applicant submitted a final statement on the ih and then on April 21st the 

13 Planning Commission at their regular meeting voted unanimously to approve the Conditional Use Permit 

14 and Variance. At that time Ms. Jan Dilley spoke and that was after the record had been closed and then 

15 Arnie and Carolyn LeCompte received a copy of the flyer and submitted a letter in support on April 30th 

16 but that was also after the record was closed. Following that an appeal was filed and I filed a motion to 

17 dismiss on behalf of the Applicant and we're here today to make a determination on that. 

18 So, so summarize my arguments, there's two things an appellant must do in order to file an appeal: 1) 

19 that is they must have standing and in order to do that they must have appeared below and that means 

20 that you show up at a hearing on the record you either speak orally or you submit something in writing. 

21 2) the second step to filing an appeal is that you file the appeal. So Ms. Dilley did not speak on the 

22 record, so she did not appear below and Ms. McCaffree as mentioned went through a similar 

23 circumstance less than a year ago in which Hearings Officer Andrew Stamp issued a decision which you 

24 also have before you, the pertinent part of that it says: You must clearly identify yourself as a co-
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1 appellant, and he said that's correct that one person can- or multiple people can file an appeal, and 

2 they can submit one appeal fee even, but you must clearly identify yourself as a co-appellant and she 

3 has not done that. So because Ms. Dilley did not appear on the record and Ms. McCaffree did file the 

4 appeal it is appropriate to grant the motion to dismiss the appeal and I feel that a separate hearing in 

5 which; if somebody wants to amend the code is up to you and that's part of the public participation 
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6 process, this hearing was properly noticed in accordance with your adopted code and state statue, and 

7 the applicant agreed to leaving the record open for an additional 3 weeks, the parties that are objecting 

8 now had an opportunity of which they did not avail themselves. The applicant has to follow the rules 

9 and the appellants have to follow the rules and it's why the North Bend City Code exits. So, given that 

10 the rules have not been met it is appropriate to grant the motion to dismiss. Are there any questions I 

11 can answer for you at this time? 

12 MR. GRAHAM: If one was to amend the code, what would be the process? 

13 MS. MASTEN: So, it can generally be applicant initiated or it can be city initiated. So, 

14 it's a legislative procedure, you- like generally as an applicant I would write- I would put together like 

15 say I wanted to do a text amendment, like I wanted amend the notice procedure to whatever- a mile 

16 within the project boundary, so someone would put together a Land Use Application where they go 

17 through the City Code and there's generally criteria which if you want to do a text amendment that you 

18 reply- you know, you make finding saying why you're complying with that criteria and if it's applicant 

19 initiated we pay an application fee, if it's City initiated I don't think you would pay an application fee, 

20 that seems a little odd, but maybe you do; and then you would go through the same hearings process on 

21 that. 

22 

23 

MR. GRAHAM: 

MS. MASTEN: 

Time frame on something like that? 

From the time you filed, put together an application, file it because then 

24 your hearings for that get noticed and that has to be a 20 day notice period, uhm, actually that's for a 
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1 quasi-judicial. Legislative might be longer. 4 months, and notably, any applications that are in the works 

2 now that have already been filed, text amendments don't apply to those that have already been filed. 

3 MR. WETHERELL: Anybody else have questions? Thank you ma'am. 

4 Ms. Dilley or your appointed representative? Okay. 

5 MS. DILLEY: Jan Dilley, 1223 Winsor Avenue in Simpson Heights. We all know I'm not a 

6 lawyer and it'd be a sad day if a private citizen who's not a lawyer can't appeal to the council. I had 

7 what started out as an appeal for residents right there in Simpson Heights that didn't live 100 feet from 

8 the commercial property and that were written off when they sent out the 20 day notice on February 

9 25th, so by the time I heard of it and went to the meeting and during that meeting they closed the record 

10 and I first wonder why you appeal to an open record but the thing is that you had to appeal to open 

11 record and couldn't appeal to a closed record and all my appeal has asked for is another hearing which is 

12 transparent, open, let the people know that they had a fair and fair being not a 100 feet but the people 

13 who area affected by this decision, and then I thought we were missing some of the information that we 

14 didn't see in the paper, but after examining it, there was only a notice of a regular meeting except for 

15 the few, the developers and planners and the few if any 100 foot from the property that received the 

16 notice, and even if they want to hold a minimal100 foot rule they would have to go from the 

17 parameters ofthe park and the wooded area, because in their plans they have to construct a footed 

18 path from the housing into the park, in other words, the park has to be opened up to 2100 men and 

19 where we use the park daily. It affects young families who use the park daily and would be hesitant to 

20 use the park so in essence it's been turned over to the housing residence and if you would-- since the 

21 park has been part of- incorporated in the plan there should have been at least all the residence 

22 around the park and the wooded area that are within 100 feet should have been notified, but that has 

23 not been. I realize that I'm not a lawyer, not aspire to be one, but the thing is that this is- you can't just 

24 take a minimal statute and not examine other things, which you have the state wide goals that asks No.1 
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1 Goal as Ms. McCaffree mentioned, is to have citizens input. But everything from the beginning of this 
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2 has been used to stifle citizen input and this- just by challenging my application for an appeal is exactly 

3 that. The thing is that because me and all these people here have been deliberately written off by using 

4 that 100 foot rule and kept all the information from us until after the April meeting. So I think what you 

5 have to say to all these people that we don't count just because we didn't go to the Government site 

6 and see what was happening and because that we live more than 100 feet from the development itself 

7 that we don't have a right to say this and she opened it, I urge you to vote for your constituents. You 

8 know, this is something technically, yes, because I'm not a lawyer, and I'm not going to try to counter 

9 that; however, the very way that the March 17th meeting was contrived was to make sure that we didn't 

10 know about it. We didn't know we were excluded, and here we are sitting right there, right in the parks 

11 and this has happened to us. 

12 MR. WETHERELL: Thank you, ma'am. 

13 Rebuttal 

14 MS. MASTEN: Thanks for taking the time to hear everyone's comments tonight. Just as a 

15 reminder the applicant has followed the city's own process. This is the North Bend City Code and we've 

16 followed the rules to aT and there are other avenues to amend those, and this is not it. Thank you for 

17 your time. 

18 MR. WETHERELL: First of all, it takes a little bit of courage just to sit up here, not a lot or I 

19 probably wouldn't be doing it, but we've been accused of being back door, trying to block the world to 

20 people. Look at these people sitting before you. You know nothing I like better than public input and 

21 ma'am I respect and admire you. I do. I'm not a lawyer either. But we who are lacking in courage or 

22 guts and we, who are accused of back room politics, we who are accused of trying to block the public 

23 from contributing, I think maybe some of you need to rethink that. This body may be- what you're 

24 asking us to do is to break the rules. As a mayor, I have to accept a lot of things that I don't personally 
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1 agree with. You know I have to follow the codes and the rules and as I have said before that's what this 

2 meeting is about. I would love to see open debate, I love it. There's nobody in here that I've ever told 

3 how I feel about LNG or Housing or anything. As you know it's the federal government's decision, but 

4 what I'm saying is you're asking us to have courage. Do we have courage to follow our rules? I would 

5 love- and I'm just talking personally now, I would love to see a wild and excited debate on these things 

6 and hear everybody's thoughts and opinions and come to what's best for everybody- all9695 people 

7 who live in this city-- I would love to see that. But whatever this council decides tonight can be 

8 appealed. It can be appealed to LUBA and however it goes tonight, I would love to see it go to LUBA, I 

9 would love to be a part of that. I'm just giving you my opinion of the situation. You know, hey, there are 

10 rules to be followed; they were not followed and that's my personal opinion and I have no choice. 

11 don't like the rules; I need to work to change them. Anybody else? 

12 MR. RICHARDSON: I agree. I think that if the rules need to be changed then we need to 

13 change them in the correct process but at this point we have to follow our own rules. 

14 MR. ERBELE: The Planning Commission rules were set up many years ago by the council 

15 under Ordinances and under State rules to comply with the Land Use rules and depending on what 

16 you're doing a Variance versus a Conditional Use have different requirements, you know somebody back 

17 whenever decided that they needed different requirements or had to meet different requirements 

18 because it wasn't one is not as serious as the other but the notifications were written out for years and 

19 years that in this particular case the notice is 100 feet from wherever, and a public notice, the public I 

20 believe was given and the 100 feet was given from the project. My first comment to myself was, it 

21 didn't include 100 feet from, I'm going to call it the mitigation is, but it does include. I see now there's 

22 two marked here No. 19 and 20 that did. So the rules were followed, the notifications were followed 

23 and if those are followed then we also got to follow the other rules that go along with it which is the 

24 appeal rules. 
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So no matter how we think or I think, that's not the question. The 
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2 question is whether the rules for the appeal were followed. If you know me at all, I think with my heart 

3 a lot more than I do with my brain, but when I'm your elected mayor, I follow your rules, and those are 

4 your rules. I don't agree with 100 feet seems laughable to me, but that's the rule and as I said at the 

5 beginning, that's why we're here, not to discuss the merits, and the problems, and situations, and the 

6 discomfort of the decision, it's whether or not the process of the rules were followed. And I might have 

7 the courage to not be liked. You see, I'm kind of hung up on that courage thing right now. You know, 

8 that's how it feels sitting up here. Anybody else? 

9 MR. SLATER: I think Mike correctly pointed out that the procedures were put together, the 

10 plan, the ordinance, and the whatever were acknowledged by LCDC to be in compliance with the 

11 statewide goals and then it's been used for years and followed in that particular way. If it came up 

12 defective in this particular case, I think there's two aspects here which you've heard about: 1) that we 

13 request the planning commission and departments to start working on a set of procedures that could be 

14 more appropriate or looking at it to see if it's fully appropriate and which one to try to get to. That's a 

15 separate procedure. The issue in front of you is you've got an ordinance, you've got a plan that's set up 

16 and you have set of procedures that are to be followed and that's for every developer to have 

17 predictability in what they do if they can follow those procedures, then they can make it to the end, 

18 there may be some conditions on things if it's a Conditional Use or what it happens to be but they go 

19 through, follow the procedures, follow the notification, do the time, have the predictability of appeals 

20 periods and it's all set out, and in this particular case what it appears like everything was followed to 

21 those regulations which are there which brings us to this particular spot which we're at. As the Mayor 

22 has mentioned, it's following the rules as written as opposed to maybe what we would want them to be. 

23 Doesn't mean they can't be changed but that's a separate process and that's something that can be 

24 initiated by the Council, by the Planning Department and the Planning Commission for the future. But I 
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1 think we've got to follow the procedure s that you've got to the specifics that are laid out in this 

2 particular case- in any particular case. 

3 MR. GRAHAM: I agree. I think the process was basically followed. I probably don't 

4 agree with 100 foot but unfortunately that's not my call at this time so from my feelings that process 

5 has been followed. 

6 MS. DILLEY: I didn't mention as far as the appeal process, I went to the City specifically 

7 wanting to do it right, asked for a forum or some guideline and there wasn't any, so it's until-1 get -I 
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8 fork over my $250 and then I'm told there might a problem with your standing. If there are appeal rules 

9 to be followed I would suggest that you have it available to people before entering. There of course 

10 violated the appeals rule, but it wasn't because I didn't try to find out what they were. 

11 

12 

MR. WETHERELL: No one would infer that. No, we know. 

MR. LILLEBO: Everything has been done correctly, but it keeps coming back to this 100 foot 

13 thing. Does it say at least 100 feet or it just says 100 feet? Just feet. So had the city or whoever it is 

14 send out letters to everybody that lives within 10,000 feet you'd still be following the rules, correct? 

15 MR. WETHERELL: It wouldn't be a requirement. 

16 MR. LILLEBO: So, I wasn't this way when I walked in, but that says to me that we looked at a 

17 rule, we all agreed that, wow, that rule kind of doesn't look real good here, we gotta have a postage bill 

18 of 41 cents because there is only person who lives within 100 feet, maybe something ought to be 

19 changed about the rule or maybe we should send it to people within 10,000 feet. 

20 MR. WETHERELL: And we just suggested that. 

21 MR. AUDIENCE: Then why don't you do it. 

22 MR. WETHERELL: We can't do it. The rules already exist. You're asking us to break the 

23 rules. All right. Do we have a motion? 

24 MR. GRAHAM: I'll make a motion to dismiss the appeal. 
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Second. 

It's been moved and seconded to dismiss the appeal of the Planning 
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3 Commission approval of Conditional Use Permit and various permits granted in CUP-1-14 and VAR-1-14. 

4 All those in favor? 

5 

6 

ALL: Aye. 

MR. WETHERELL: All those who oppose? (none) Mr. Stebbins would you please discuss 

7 the appeal process to our decision. 

8 MR. STEBBIN: This is a procedural Land Use decision which is appealable to LUBA 

9 within 21 days of the time the written order is sent out to the parties. That will be Ms. Dilley and SHN 

10 and their attorney. 

11 

12 

13 

MR. (AUDIENCE): 

MR. STEBBIN: 

MR. (AUDIENCE): 

14 to appeal-

15 MR. WETHERELL: 

Is that an appeal of the dismissal? 

Correct. 

So this dismissal, you followed the rule so we can't- we won't be able 

No, that will depend on LUBA. LUBA will make that decision. Okay? 

16 We do appreciate you coming, and democracy works. Go for your appeal. I encourage you to appeal. 

17 Thank you for coming. 
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Oregon's Statewide Planning Goals & Guidelines 

GOAL 1: CITIZEN INVOLVEMENT 

OAR 660-015-0000(1) 

To develop a citizen involvement 
program that insures the opportunity 
for citizens to be involved in all 
phases of the planning process. 

The governing body charged with 
preparing and adopting a 
comprehensive plan shall adopt and 
publicize a program for citizen 
involvement that clearly defines the 
procedures by which the general public 
will be involved in the on-going land-use 
planning process. 

The citizen involvement program 
shall be appropriate to the scale of the 
planning effort. The program shall 
provide for continuity of citizen 
participation and of information that 
enables citizens to identify and 
comprehend the issues. 

Federal, state and regional 
agencies and special-purpose districts 
shall coordinate their planning efforts 
with the affected governing bodies and 
make use of existing local citizen 
involvement programs established by 
counties and cities. 

The citizen involvement program 
shall incorporate the following 
components: 

1. Citizen Involvement-- To provide 
for widespread citizen involvement. 

The citizen involvement program 
shall involve a cross-section of affected 
citizens in all phases of the planning 
process. As a component, the program 
for citizen involvement shall include an 
officially recognized committee for 
citizen involvement (CCI) broadly 

representative of geographic areas and 
interests related to land use and land
use decisions. Committee members 
shall be selected by an open, well
publicized public process. 

The committee for citizen 
involvement shall be responsible for 
assisting the governing body with the 
development of a program that 
promotes and enhances citizen 
involvement in land-use planning, 
assisting in the implementation of the 
citizen involvement program, and 
evaluating the process being used for 
citizen involvement. 

If the governing body wishes to 
assume the responsibility for, 
development as well as adoption and 
implementation of the citizen 
involvement program or to assign such 
responsibilities to a planning 
commission, a letter shall be submitted 
to the Land Conservation and 
Development Commission for the state 
Citizen Involvement Advisory 
Committee's review and 
recommendation stating the rationale for 
selecting this option, as well as 
indicating the mechanism to be used for 
an evaluation of the citizen involvement 
program. If the planning commission is 
to be used in lieu of an independent 
CCI, its members shall be selected by 
an open, well-publicized public process. 
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2. Communication-- To assure 
effective two-way communication 
with citizens. 

Mechanisms shall be established 
which provide for effective 
communication between citizens and 
elected and appointed officials. 

3. Citizen Influence --To provide the 
opportunity for citizens to be 
involved in all phases of the planning 
process. 

Citizens shall have the 
opportunity to be involved in the phases 
of the planning process as set forth and 
defined in the goals and guidelines for 
Land Use Planning, including 
Preparation of Plans and 
Implementation Measures, Plan 
Content, Plan Adoption, Minor Changes 
and Major Revisions in the Plan, and 
Implementation Measures. 

4. Technical Information -- To assure 
that technical information is available 
in an understandable form. 

Information necessary to reach 
policy decisions shall be available in a 
simplified, understandable form. 
Assistance shall be provided to interpret 
and effectively use technical 
information. A copy of all technical 
information shall be available at a local 
public library or other location open to 
the public. 

5. Feedback Mechanisms --To 
assure that citizens will receive a 
response from policy-makers. 

Recommendations resulting from 
the citizen involvement program shall be 
retained and made available for public 
assessment. Citizens who have 
participated in this program shall receive 
a response from policy-makers. The 

2 

rationale used to reach land-use policy 
decisions shall be available in the form 
of a written record. 

6. Financial Support-- To insure 
funding for the citizen involvement 
program. 

Adequate human, financial, and 
informational resources shall be 
allocated for the citizen involvement 
program. These allocations shall be an 
integral component of the planning 
budget. The governing body shall be 
responsible for obtaining and providing 
these resources. 

GUIDELINES 

A. CITIZEN INVOLVEMENT 
1. A program for stimulating citizen 
involvement should be developed using 
a range of available media (including 
television, radio, newspapers, mailings 
and meetings). 

2. Universities, colleges, community 
colleges, secondary and primary 
educational institutions and other 
agencies and institutions with interests 
in land-use planning should provide 
information on land-use education to 
citizens, as well as develop and offer 
courses in land-use education which 
provide for a diversity of educational 
backgrounds in land-use planning. 

3. In the selection of members for the 
committee for citizen involvement, the 
following selection process should be 
observed: citizens should receive notice 
they can understand of the opportunity 
to serve on the CCI; committee 
appointees should receive official 
notification of their selection; and 
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committee appointments should be well 
publicized. 

B. COMMUNICATION 
Newsletters, mailings, posters, 

mail-back questionnaires, and other 
available media should be used in the 
citizen involvement program. 

C. CITIZEN INFLUENCE 
1. Data Collection - The general public 
through the local citizen involvement 
programs should have the opportunity to 
be involved in inventorying, recording, 
mapping, describing, analyzing and 
evaluating the elements necessary for 
the development of the plans. 

2. Plan Preparation - The general 
public, through the local citizen 
involvement programs, should have the 
opportunity to participate in developing a 
body of sound information to identify 
public goals, develop policy guidelines, 
and evaluate alternative land 
conservation and development plans for 
the preparation of the comprehensive 
land-use plans. 

3. Adoption Process - The general 
public, through the local citizen 
involvement programs, should have the 
opportunity to review and recommend 
changes to the proposed 
comprehensive land-use plans prior to 
the public hearing process to adopt 
comprehensive land-use plans. 

4. Implementation - The general 
public, through the local citizen 
involvement programs, should have the 
opportunity to participate in the 
development, adoption, and application 
of legislation that is needed to carry out 
a comprehensive land-use plan. The 
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general public, through the local citizen 
involvement programs, should have the 
opportunity to review each proposal and 
application for a land conservation and 
development action prior to the formal 
consideration of such proposal and 
application. 

5. Evaluation - The general public, 
through the local citizen involvement 
programs, should have the opportunity 
to be involved in the evaluation of the 
comprehensive land use plans. 

6. Revision - The general public, 
through the local citizen involvement 
programs, should have the opportunity 
to review and make recommendations 
on proposed changes in comprehensive 
land-use plans prior to the public 
hearing process to formally consider the 
proposed changes. 

D. TECHNICAL INFORMATION 
1. Agencies that either evaluate or 
implement public projects or programs 
(such as, but not limited to, road, sewer, 
and water construction, transportation, 
subdivision studies, and one changes) 
should provide assistance to the citizen 
involvement program. The roles, 
responsibilities and timeline in the 
planning process of these agencies 
should be clearly defined and 
publicized. 

2. Technical information should include, 
but not be limited to, energy, natural 
environment, political, legal, economic 
and social data, and places of cultural 
significance, as well as those maps and 
photos necessary for effective planning. 
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E. FEEDBACK MECHANISM 
1. At the onset of the citizen involvement 
program, the governing body should 
clearly state the mechanism through 
which the citizens will receive a 
response from the policy-makers. 

2. A process for quantifying and 
synthesizing citizens' attitudes should be 
developed and reported to the general 
public. 

F. FINANCIAL SUPPORT 
1. The level of funding and human 
resources allocated to the citizen 
involvement program should be 
sufficient to make citizen involvement an 
integral part of the planning process. 
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Chapter 18.04 

GENERAL PROVISIONS 

Sections: 
18.04.010 Title. 
18.04.020 Basis and purpose. 
18.04.030 Definitions. 
18.04.040 Compliance with ordinance and 

issuance of occupancy permits. 
18.04.050 Classification of zones. 
18.04.060 Zoning map. 

18.04.010 Title. 
This title shall be known as the zoning ordinance 

ofthe city ofNorth Bend. (Ord. 1952 § 1(4), 2006) 

18.04.020 Basis and purpose. 
(1) The council ofthe city ofNorth Bend finds 

that the boundaries of the districts and the classifi
cations, standards, rules and regulations contained 
in this title are based on two planning studies. The 
first of such studies was conducted by the planning 
commission, city staff and professional planners 
from the Bureau of Municipal Research and Ser
vice of the University of Oregon over a three-year 
period resulting in the enactment of this title on 
February 27, 1962. An additional planning study 
was initiated in 1975 and was conducted by the city 
council, planning commission, city staff, citizen 
committee and professional planners for the Coos
Curry Council of Governments resulting in a new 
comprehensive plan and conforming amendments 
to this title. 

(2) The council further finds and determines 
that it is necessary in the interest of the public 
health, morals, safety, order, comfort, conve
nience, prosperity and welfare to divide the city 
into use districts and to provide classifications, 
standards, rules, and regulations for the use and 
development of property within those districts in 
order to safeguard the orderly growth and develop
ment of the city, to protect values and uses of prop
erty, to secure the safety and well-being of the 
public, and to prevent the creation of nuisances. 
(Ord. 1952 § 1(4), 2006) 

18.04.030 Definitions. 
In the following subsections are definitions of 

terms used in this title. If a term is not defined in 
this title, then it shall have the definition provided 
in the building code which is enforced within the 
city at the time that the definition becomes applica-
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ble. As used in this title, the masculine includes the 
feminine and neuter and the singular includes the 
plural. 

(1) "Accessory structure or use" means a struc
ture or use incidental and subordinate to the main 
use of the property and which is located on the 
same lot with the main use. A home occupation is 
an accessory use. 

(2) "Alley" means a narrow public right-of-way 
through a block primarily for utilities and access to 
the back or side of properties fronting another 
street. 

(3) Apartment House. See "Dwelling, multi
family." 

( 4) "Billboard" means a sign which advertises a 
business, commodity or activity which is not sold, 
manufactured or conducted on the property where 
the sign is located. 

(5) "Building" means a structure built for the 
support, shelter, or enclosure of persons, animals, 
chattels or property of any kind. 

(6) "City" means the city of North Bend, Ore
gon. 

(7) "Dwelling, duplex" or "dwelling, two-fam
ily" means a detached building containing two 
dwelling units. 

(8) "Dwelling, multifamily" means a building 
containing three or more dwelling units. 

(9) "Dwelling, single-family" means a 
detached building containing one dwelling unit. 

( 1 0) "Dwelling unit" means one or more rooms 
designed for occupancy by one family and not hav
ing more than one cooking facility. For the pur
poses of this title, the term "dwelling unit" does not 
include the term "trailer house." 

(11) "Factory-built housing" is any structure 
designed for human occupancy other than a manu
factured or mobile home, where the structure or 
any room of which is either entirely or substan
tially prefabricated or assembled at a place other 
than a building site. 

(12) "Family" means an individual or two or 
more persons living together in a dwelling unit in 
which board and lodging are available; provided, 
that the total number of such persons shall not 
exceed one for every 200 square feet of living 
space within a dwelling unit. 

(13) "Fence, sight-obscuring" means a fence or 
vegetative planting arranged in such a way as to 
obstruct vision. 

(14) "Floor area" means the area included in 
surrounding walls of a building, or portion thereof, 
exclusive of vent shafts and courts. 
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(15) "Garage, private" means an accessory 
building or portion of a main building used for the 
parking or temporary storage of vehicles owned or 
used by occupants of the main building. 

( 16) "Garage, public" means a building other 
than a private garage used for the care and repair of 
motor vehicles or where such vehicles are parked 
or stored for compensation, hire or sale. 

(17) "Grade (ground level)" means the average 
of the finished ground level at the center of all exte
rior walls of the building. In case a wall is parallel 
to and within five feet of a sidewalk, the ground 
level shall be measured at the sidewalk. 

(18) "Height of building" means the vertical 
distance from the grade to the highest point of the 
coping of a flat roof or to the deck line of a mansard 
roof or to the average height of the highest gable of 
a pitch or hip roof. 

(19) "Home occupation" means an occupation 
commonly carried on within a dwelling or acces
sory structure located on the same lot or parcel by 
members of the family occupying the dwelling; 
provided, that the residential character of the build
ing is maintained and the occupation is conducted 
in such a manner as not to give an outward appear
ance nor outwardly manifest any characteristic of a 
business in the ordinary meaning of the term nor 
infringe upon the right of neighboring residents to 
enjoy the peaceful occupancy of their homes. A 
home occupation does not involve the retail sale of 
a product on the premises nor does it occupy an 
area in either the dwelling or the accessory struc
ture greater than 30 percent of the total floor area 
of the dwelling, excluding the area of any attached 
or detached garage or accessory structure. In the 
R-M, R-5, R-6, R-7 and R-10 residential zones, a 
home occupation does not involve the presence on 
the premises of more than one customer, client or 
patient at any one time. 

(20) "Hospital" means an establishment which 
provides sleeping and eating facilities to persons 
receiving medical, obstetrical, or surgical care and 
a nursing service on a continuous basis. 

(21) "Hotel" means a building in which lodging 
is provided to guests for compensation and in 
which no provision is made for cooking in the 
lodging rooms. 

(22) "Lot" means, for the purposes of this title, 
a parcel or tract ofland. 

(23) "Lot area" means the total horizontal area 
within the lot lines of a lot. 

(24) "Lot, comer" means a lot abutting on two 
intersecting streets other than an alley; provided, 
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that the streets do not intersect at an angle greater 
than 135 degrees. 

(25) "Lot depth" means the horizontal distance 
from the midpoint of the front lot line to the mid
point of the rear lot line. 

(26) "Lot, interior" means a lot other than a cor
ner lot. 

(27) "Lot line" means the property line bound
ing a lot. 

(28) "Lot line, front" means, in the case of an 
interior lot, the lot line separating the lot from the 
street other than an alley, and in the case of a comer 
lot, the front of the lot shall be the lot line on which 
the street address is assigned. 

(29) "Lot line, rear" means a lot line which is 
opposite and most distant from the front lot line, 
and in the case of an irregular, triangular, or other 
shaped lot a line 10 feet in length within the lot par
allel to and at a maximum distance from the front 
lot line. 

(30) "Lot line, side" means any lot line not a 
front or rear lot line. 

(31) "Lot width" means the horizontal distance 
between the side lot lines, ordinarily measured par
allel to the front lot line. 

(32) "Manufactured home (dwelling)" and 
"manufactured home (dwelling) park" are defined 
as provided in ORS 446.003. 

(33) "Motel" means a building or group of 
buildings on the same lot containing guest units 
with separate entrances directly to the exterior and 
consisting of individual sleeping quarters, 
detached or in connected rows, with or without 
cooking facilities, for rental to transients. 

(34) "Nonconforming structure or use" means a 
lawful existing structure or use at the time this title 
or any amendment thereto becomes effective 
which does not conform to the requirements of the 
zone in which it is located. 

(35) "Parking space" means a rectangle not less 
than 18 feet long and nine feet wide together with 
access space sufficient to permit a standard auto
mobile to be parked within the rectangle without 
the necessity of moving other vehicles. 

(36) "Person" means every natural person, 
firm, partnership, association or corporation. 

(37) "Rowhouse" or "townhouse" means a sin
gle-family dwelling unit constructed in a row of 
attached units separated by property lines and with 
open space (side yard setbacks) on at least two 
sides. 

(38) Screening. See "Fence, sight-obscuring." 
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(39) "Service drive" means a driveway entering 
a street from a drive-in business establishment or 
from an off-street parking area, excluding residen
tial driveways, serving fewer than five dwelling 
units. 

( 40) "Sign" means any device designed to 
inform or to attract the attention of persons not on 
the premises. 

( 41) "Story" means that portion of a building 
included between the upper surface of any floor 
and the upper surface of the floor next above, 
except that the top story shall be that portion of a 
building included between the upper surface of the 
top floor and the ceiling above. Ifthe finished floor 
level directly above a basement or cellar is more 
than six feet above grade, the basement or cellar 
shall be considered a story. 

( 42) "Street" means the entire width between 
the boundary lines of every public way provided 
for public use for vehicular and pedestrian traffic, 
and the placement of utilities, and including 
"road " "highway " "lane " "place " "avenue " or ' ' ' ' ' similar designations. 

(43) "Structural alteration" means a change to 
the supporting members of a structure including 
foundations, bearing walls or partitions, columns, 
beams or girders, or the roof. 

( 44) "Structure" means that which is built or 
constructed. An edifice or building of any kind or 
any piece of work artificially built up or composed 
of parts joined together in some definite manner 
and which requires location on the ground or which 
is attached to something having a location on the 
ground. 

( 45) "Temporary work force housing" shall 
mean a place, area or piece of land where sleeping 
places or housing sites are provided by an 
employer for his or her employees or by another 
person, including a temporary work force operator 
who is providing such accommodations for major 
construction project employees, for emergency 
relief workers, or for temporary seasonal occu
pancy. 

( 46) "Use" means the purpose for which land or 
a structure is designed, arranged, or intended, or for 
which it is occupied or maintained. 

( 4 7) "Vision clearance area" means a triangular 
area on a lot at the intersection of two streets or a 
street and a railroad, two sides of which are lot 
lines measured from the corner intersection of the 
lot lines for a distance specified in these regula
tions. The third side of the triangle is a line across 
the corner of the lot joining the ends of the other 
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two sides. Where the lot lines at intersections have 
rounded corners, the lot lines will be extended in a 
straight line to a point of intersection. The vision 
clearance area contains no plantings, walls, struc
tures, or temporary or permanent obstructions 
exceeding three and one-half feet in height mea
sured from the top of the curb. 

( 48) "Yard" means an open space on a lot 
which is unobstructed from the ground upward 
except as otherwise provided in this title. 

( 49) "Yard, front" means a yard between side 
lot lines and measured horizontally at right angles 
to the front lot line from the front lot line to the 
nearest point ofthe building. 

(50) "Yard, rear" means a yard extending 
between side lot lines and measured horizontally at 
right angles to the rear lot line from the rear lot line 
to the nearest point of the main building. 

(51) "Yard, side" means an open space between 
the front and rear yards measured horizontally and 
at right angles from the side lot line to the nearest 
point of the building. (Ord. 1982 § 2, 2013; Ord. 
1952 § 1(4), 2006) 

18.04.040 Compliance with ordinance and 
issuance of occupancy permits. 

(1) No structure or premises may be used or 
occupied, and no structure or part of a structure 
may be erected, moved, reconstructed, extended, 
enlarged, or otherwise altered, except as permitted 
by this title. 

(2) No premises shall be used or occupied in the 
commercial or industrial zones unless and until an 
occupancy permit has been issued by the building 
official for the particular uses and activities to be 
carried on at such premises. No change in any use 
or occupancy shall be made at any such premises 
unless and until an occupancy permit has been 
issued by the building official permitting such 
change. 

(3) Applications for occupancy permits shall 
list the names and addresses of the owners and 
occupants of the premises and shall describe each 
and all of the businesses and activities proposed for 
such premises. Occupancy permits shall describe 
the business or activity for which the premises may 
be used or occupied and such permit shall be 
posted in a conspicuous place at such premises. 
(Ord. 1952 § 1(4), 2006) 
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hazards or uses permitted within such areas will be 
free from flooding or flood damages. This chapter 
and its enforcement and administration shall not 
create liability on the part of the city, any officer or 
employee thereof, or the Federal Insurance Admin
istration for any flood damages that result from 
reliance on this chapter or any administrative deci
sion lawfully made hereunder. (Ord. 1972 § 2 
(Exh. A), 2009) 
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Chapter 18.52 

AIRPORT ZONE A-Z 

Sections: 
18.52.010 Designation of zone. 
18.52.020 Uses. 

18.52.010 Designation of zone. 
The airport zone A-Z shall include all of the land 

contained within the boundaries of the North Bend 
Municipal Airport as shown on the airport property 
map. (Ord. 1952 § 1(4), 2006) 

18.52.020 Uses. 
(1) Uses Permitted Outright. In the A-Z zone, 

the following uses and their accessory uses are per
mitted outright: 

(a) Airport and airport related uses. 
(b) All uses permitted outright and as condi

tional uses in the light industrial zone M-L. 
(2) Conditional Uses Permitted. In the A-Z 

zone, the following uses and their accessory uses 
are permitted when authorized in accordance with 
Chapter 18.60 NBCC: 

(a) A use permitted outright in the R-M 
zone. 

(b) A use permitted as a conditional use in 
the C-G or R-M zone. 

(3) Limitations on Use. In the A-Z zone, the fol
lowing limitations on use shall apply: 

(a) In granting conditional uses, conflicts 
and potential conflicts between adjacent uses 
which are ordinarily not allowed in the same zone 
shall be considered and resolved in granting such 
conditional uses. 

(b) Residential uses shall not be permitted 
within a noise impact area as defmed in the airport 
master plan. (Ord. 1952 § 1(4), 2006) 
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Sections: 

Chapter 18.56 

NORTH BEND AIRPORT 
OVERLAY ZONING 

18.56.010 Short title. 
18.56.020 Purpose. 
18.56.030 Definitions. 
18.56.040 Imaginary surface and noise impact 

boundary delineation. 
18.56.050 Notice ofland use, permit applications 

and overlay zone boundary or surface 
changes within overlay zone area. 

18.56.060 Height limitations on allowed uses in 
underlying zones. 

18.56.070 Procedures. 
18.56.080 Land use compatibility requirements. 
18.56.090 Water impoundments within approach 

surfaces and airport direct and 
secondary impact boundaries. 

18.56.100 Wetland mitigation, creation, 
enhancement and restoration within 
approach surfaces and airport direct 
and secondary impact boundaries. 

18.56.110 Nonconforming uses. 
18.56.120 Appeals. 
18.56.130 Penalties. 
18.56.140 Severability. 
18.56.150 Conflicting regulations. 

18.56.010 Short title. 
This chapter shall be known and cited and 

pleaded as the North Bend airport overlay zoning 
ordinance. (Ord. 1952 § 1(4), 2006) 

18.56.020 Purpose. 
The purpose of this overlay zone is to encourage 

and support the continued operation and vitality of 
the North Bend Airport by establishing compatibil
ity and safety standards to promote air navigational 
safety at such airport and to reduce potential safety 
hazards for persons living, working or recreating 
near the airport. (Ord. 1952 § 1(4), 2006) 

18.56.030 Definitions. 
Except where the context indicates otherwise, 

the following words and phrases shall mean: 
(1) "Airport" means the North Bend Municipal 

Airport. 
(2) "Airport direct impact area" means the area 

located within 5,000 feet of an airport runway, 
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excluding lands within the runway protection zone 
and approach surface. 

(3) "Airport elevation." The most current and 
approved North Bend Municipal Airport master 
plan, airport layout plan, defines the highest point 
of the airport's usable landing area. The 2002 Air
port Layout Plan has established the airport eleva
tion as 17.1 feet above mean sea level (reference 
datum is NA VD 88). 

(4) "Airport imaginary surfaces" means imagi
nary areas in space and on the ground that are 
established in relation to the airport and its run
ways. Imaginary areas are defined by the primary 
surface, runway protection zone, approach surface, 
horizontal surface, conical surface and transitional 
surface. 

(5) "Airport noise impact boundary" means 
areas located within 1 ,500 feet of an airport runway 
or within the most current, established noise con
tour boundaries exceeding 55 Ldn. 

(6) "Airport secondary impact area" means the 
area located between 5,000 and 10,000 feet from 
the airport's runways. 

(7) "Airport sponsor" means the owner, man
ager, or other person or entity designated to repre
sent the interests of the airport. 

(8) "Approach surface" means a surface longi
tudinally centered on the extended runway center 
line and extending outward and upward from each 
end of the primary surface. 

(a) The inner edge ofthe approach surface is 
the same width as the primary surface and it 
expands uniformly to a width of: 

(i) Two thousand feet for a utility run
way having a nonprecision instrument approach. 

(ii) Three thousand five hundred feet for 
a nonprecision instrument runway, other than util
ity, having visibility minimums greater than three
quarters statute mile. 

(iii) Four thousand feet for a nonpreci
sion instrument runway, other than utility, having 
visibility minimums at or below three-quarters 
statute mile. 

(iv) Sixteen thousand feet for precision 
instrument runways. 

(b) The approach surface extends for a hori
zontal distance of: 

(i) Five thousand feet at a slope of20 feet 
outward for each foot upward (20: 1) for all utility 
runways; 

(ii) Ten thousand feet at a slope of 34 
feet outward for each foot upward (34: 1) for all 
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nonprecision instrument runways, other than util
ity; and 

(iii) Ten thousand feet at a slope of 50 
feet outward for each foot upward (50: 1), with an 
additional 40,000 feet at a slope of 40 feet outward 
for each foot upward ( 40: 1 ), for precision instru
ment runways. 

(c) The outer width of an approach surface 
will be that width prescribed in this subsection for 
the most precise approach existing or planned for 
that runway end. 

(9) "Conical surface" means a surface extend
ing outward and upward from the periphery of the 
horizontal surface at a slope of 20: 1 for a horizontal 
distance of 4,000 feet. 

(10) "Department of Aviation" means the Ore
gon Department of Aviation, formerly the Aero
nautics Division of the Oregon Department of 
Transportation. 

(11) "FAA" means the Federal Aviation 
Administration. 

(12) "FAA's technical representative" means, 
as used in this chapter, the federal agency provid
ing the FAA with expertise on wildlife and bird 
strike hazards as they relate to airports. This may 
include, but is not limited to, the USDA-APHIS
Wildlife Services. 

(13) "Height" means the highest point of a 
structure or tree, plant or other object of natural 
growth, measured from mean sea level (reference 
datum is NA VD 88). 

(14) "Horizontal surface" means a horizontal 
plane 150 feet above the established airport eleva
tion, the perimeter of which is constructed by 
swinging arcs of specified radii from the center of 
each end of the primary surface of each runway of 
each airport and connecting the adjacent arcs by 
lines tangent to those arcs. The radius of each arc 
is: 

(a) Five thousand feet for all runways desig
nated as utility. 

(b) Ten thousand feet for all other runways. 
(c) The radius of the arc specified for each 

end of a runway will have the same arithmetical 
value. That value will be the highest determined for 
either end of the runway. When a 5,000-foot arc is 
encompassed by tangents connecting two adjacent 
10,000-foot arcs, the 5,000-foot arc shall be disre
garded on the construction of the perimeter of the 
horizontal surface. 

(15) "Nonprecision instrument runway" means 
a runway having an existing instrument approach 
procedure utilizing air navigation facilities with 
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only horizontal guidance, or area type navigation 
equipment, for which a straight-in nonprecision 
instrument approach has been approved, or 
planned, and for which no precision approach 
facilities are planned or indicated on an FAA
approved airport layout plan or FAA planning doc
ument. 

(16) "Obstruction" means any structure or tree, 
plant or other object of natural growth that pene
trates an airport imaginary surface. 

(17) "Other than utility runway" means a run
way that is constructed for and intended to be used 
by turbine-driven aircraft or by propeller-driven 
aircraft exceeding 12,500 pounds gross weight. 

(18) "Precision instrument runway" means a 
runway having an existing instrument approach 
procedure utilizing air navigation facilities that 
provide both horizontal and vertical guidance, such 
as an instrument landing system (ILS) or precision 
approach radar (PAR). It also means a runway for 
which a precision approach system is planned and 
is so indicated by an FAA-approved airport layout 
plan or other FAA planning document. 

(19) "Primary surface" means a surface longi
tudinally centered on a runway. When a runway 
has a specially prepared hard surface, the primary 
surface extends 200 feet beyond each end of that 
runway. When the runway has no specially pre
pared hard surface, or planned hard surface, the 
primary surface ends at each end of that runway. 
The elevation of any point on the primary surface 
is the same as the elevation of the nearest point on 
the runway center line. The width of the primary 
surface is: 

(a) Five hundred feet for utility runways 
having nonprecision instrument approaches; 

(b) Five hundred feet for other than utility 
runways having nonprectswn instrument 
approaches with visibility minimums greater than 
three-quarters statute mile; and 

(c) One thousand feet for nonprecision 
instrument runways with visibility minimums at or 
below three-quarters statute mile, and for precision 
instrument runways. 

(20) "Public assembly facility" means a perma
nent or temporary structure or facility, place or 
activity where concentrations of people gather in 
reasonably close quarters for purposes such as 
deliberation, education, worship, shopping, 
employment, entertainment, recreation, sporting 
events, or similar activities. Public assembly facil
ities include, but are not limited to, schools, 
churches, conference or convention facilities, 
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employment and shopping centers, arenas, athletic 
fields, stadiums, clubhouses, museums, and similar 
facilities and places, but do not include parks, golf 
courses or similar facilities unless used in a manner 
where people are concentrated in reasonably close 
quarters. Public assembly facilities also do not 
include air shows, structures or uses approved by 
the FAA in an adopted airport master plan, or 
places where people congregate for short periods 
of time such as parking lots or bus stops. 

(21) "Runway" means a defined area on the air
port prepared for landing and takeoff of aircraft. 

(22) "Runway protection zone (RPZ)" means 
an area off the runway end used to enhance the pro
tection of people and property on the ground. The 
RPZ is trapezoidal in shape and centered about the 
extended runway center line. The inner width of 
the RPZ is the same as the width ofthe primary sur
face. The outer width of the RPZ is a function of 
the type of aircraft and specified approach visibil
ity minimum associated with the runway end. The 
RPZ extends from each end of the primary surface 
for a horizontal distance of: 

(a) One thousand feet for utility runways. 
(b) One thousand seven hundred feet for 

other than utility runways having nonprecision 
instrument approaches. 

(c) Two thousand five hundred feet for pre
cision instrument runways. 

(23) "Significant," as it relates to bird strike 
hazards, means a level of increased flight activity 
by birds across an approach surface or runway that 
is more than incidental or occasional, considering 
the existing ambient level of flight activity by birds 
in the vicinity. 

(24) "Structure" means any constructed or 
erected object which requires location on the 
ground or is attached to something located on the 
ground. Structures include but are not limited to 
buildings, decks, fences, signs, towers, cranes, 
flagpoles, antennas, smokestacks, earth formations 
and overhead transmission lines. Structures do not 
include paved areas. 

(25) "Transitional surface" means those sur
faces that extend upward and outward at 90-degree 
angles to the runway center line and the runway 
center line extended at a slope of seven feet hori
zontally for each foot vertically (7: 1) from the 
sides of the primary and approach surfaces to the 
point of intersection with the horizontal and coni
cal surfaces. Transitional surfaces, for those por
tions of the precision approach surfaces which 
project through and beyond the limits of the coni-
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cal surface, extend a distance of 5,000 feet mea
sured horizontally from the edge of the approach 
surface and at a 90-degree angle to the extended 
runway center line. 

(26) "Utility runway" means a runway that is 
constructed for and intended to be used by propel
ler-driven aircraft of 12,500 pounds maximum 
gross weight or less. 

(27) "Visual runway" means a runway intended 
solely for the operation of aircraft using visual 
approach procedures, where no straight-in instru
ment approach procedures or instrument designa
tions have been approved or planned, or are 
indicated on an FAA-approved airport layout plan 
or any other FAA planning document. 

(28) "Water impoundment" includes waste
water-treatment-related ponds, surface mining 
ponds, detention and retention ponds, artificial 
lakes and ponds, and similar water features. A new 
water impoundment includes an expansion of an 
existing water impoundment except where such 
expansion was previously authorized by land use 
action approved prior to the effective date of the 
ordinance codified in this chapter. 

Table: Runway Type 

Runway Type of Runway 

RIW4 Precision Instrument 

RIW22 Nonprecision Instrument 

RIW 13 Visual, Other Than Utility 

RIW31 Visual, Other Than Utility 

RIW 16 Utility 

RIW34 Utility 

(Ord. 1952 § 1(4), 2006) 

18.56.040 Imaginary surface and noise impact 
boundary delineation. 

The airport elevation, the airport noise impact 
boundary, and the location and dimensions of the 
runway, primary surface, runway protection zone, 
approach surface, horizontal surface, conical sur
face and transitional surface is delineated for the 
airport by the most current and approved North 
Bend Municipal Airport master plan and airport 
layout plan, and the airport master plan along with 
the associated maps and documents are made part 
of the official zoning map of the city of North 
Bend. All lands, waters and airspace, or portions 
thereof, that are located within these boundaries or 
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surfaces shall be subject to the requirements of this 
overlay zone. (Ord. 1952 § 1(4), 2006) 

18.56.050 Notice of land use, permit 
applications and overlay zone 
boundary or surface changes within 
overlay zone area. 

Except as otherwise provided herein, written 
notice of applications for land use or limited land 
use decisions, including comprehensive plan or 
zoning amendments, in an area within this overlay 
zone, shall be provided to the airport sponsor and 
the Department of Aviation in the same manner as 
notice is provided to property owners entitled by 
law to written notice of land use or limited land use 
applications. 

(1) Notice shall be provided to the airport spon
sor and the Department of Aviation when the prop
erty, or a portion thereof, that is subject to the land 
use or limited land use application is located within 
10,000 feet of the sides or ends of a runway. 

(2) Notice of land use and limited land use 
applications shall be provided within the following 
timelines: 

(a) Notice of land use or limited land use 
applications involving public hearings shall be pro
vided prior to the public hearing at the same time 
that written notice of such applications is provided 
to property owners entitled to such notice. 

(b) Notice of land use or limited land use 
applications not involving public hearings shall be 
provided at least 20 days prior to entry of the initial 
decision on the land use or limited land use appli
cation. 

(3) Notice of the decision on a land use or lim
ited land use application shall be provided to the 
airport sponsor and the Department of Aviation 
within the same timelines that such notice is pro
vided to parties to land use or limited land use pro
ceeding. 

(4) Notices required under subsections (1) 
through (3) of this section need not be provided to 
the airport sponsor or the Department of Aviation 
where the land use or limited land use application 
meets all of the following criteria: 

(a) Would only allow structures of less than 
35 feet in height; 

(b) Involves property located entirely out
side the approach surface; 

(c) Does not involve industrial, mining or 
similar uses that emit smoke, dust or steam; sani
tary landfills or water impoundments; or radio, 
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radiotelephone, television or similar transmission 
facilities or electrical transmission lines; and 

(d) Does not involve wetland mitigation, 
enhancement, restoration or creation. 

(5) Changes that affect the overlay zone bound
aries or surfaces defined by this rule, which are 
proposed by the airport, shall be subject to city of 
North Bend review, modification and approval as 
part of the planning process outlined in this rule. 
Written notice of proposed changes that affect the 
overlay zone boundaries or surfaces shall be pro
vided to the city of North Bend by the airport in the 
same manner as notice is provided to property 
owners entitled by law to written notice of land use 
or limited land use applications. (Ord. 1952 § 1(4), 
2006) 

18.56.060 Height limitations on allowed uses 
in underlying zones. 

All uses permitted by the underlying zone shall 
comply with the height limitations in this section. 
When height limitations of the underlying zone are 
more restrictive than those of this overlay zone, the 
underlying zone height limitations shall control. 

(1) Except as provided in subsections (2) and 
(3) of this section, no structure or tree, plant or 
other object of natural growth shall penetrate an 
airport imaginary surface. 

(2) For areas within airport imaginary surfaces 
but outside the approach and transition surfaces, 
where the terrain is at higher elevations than the 
airport runway surfaces such that existing struc
tures and permitted development penetrate or 
would penetrate the airport imaginary surfaces, a 
local government may authorize structures up to 35 
feet in height. 

(3) Other height exceptions or variances may 
be permitted when supported in writing by the air
port sponsor, the Department of Aviation and the 
FAA. Applications for height variances shall fol
low the procedures for other variances and shall be 
subject to such conditions and terms as recom
mended by the Department of Aviation and the 
FAA. (Ord. 1952 § 1(4), 2006) 

18.56.070 Procedures. 
An applicant seeking a land use or limited land 

use approval in an area within this overlay zone 
shall provide the following information in addition 
to any other information required in the permit 
application: 

(1) A map or drawing showing the location of 
the property in relation to the airport imaginary 
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surfaces. The airport authority shall provide the 
applicant with appropriate base maps upon which 
to locate the property. 

(2) Elevation profiles and a site plan, both 
drawn to scale, including the location and height of 
all existing and proposed structures, measured in 
feet above mean sea level (reference datum NA VD 
88). 

(3) If a height variance is requested, letters of 
support from the airport sponsor, the Department 
of Aviation and the FAA. (Ord. 1952 § 1(4), 2006) 

18.56.080 Land use compatibility 
requirements. 

Applications for land use or building permits for 
properties within the boundaries of this overlay 
zone shall comply with the requirements of this 
section as provided herein: 

(1) Noise. Within airport noise impact bound
aries, land uses shall be established consistent with 
the levels identified in OAR 660, Division 13, 
Exhibit 5. A declaration of anticipated noise levels 
shall be attached to any subdivision or partition 
approval or other land use approval or building 
permit affecting land within airport noise impact 
boundaries. In areas where the noise level is antic
ipated to be at or above 55 Ldn, prior to issuance of 
a building permit for construction of a noise-sensi
tive land use (real property normally used for 
sleeping or as a school, church, hospital, public 
library or similar use), the permit applicant shall be 
required to demonstrate that a noise abatement 
strategy will be incorporated into the building 
design that will achieve an indoor noise level equal 
to or less than 55 Ldn. 

(2) Outdoor Lighting. No new or expanded 
industrial, commercial or recreational use shall 
project lighting directly onto an existing runway or 
taxiway or into existing airport approach surfaces 
except where necessary for safe and convenient air 
travel. Lighting for these uses shall incorporate 
shielding in their designs to reflect light away from 
airport approach surfaces. No use shall imitate air
port lighting or impede the ability of pilots to dis
tinguish between airport lighting and other 
lighting. 

(3) Glare. No glare-producing material, includ
ing but not limited to unpainted metal or reflective 
glass, shall be used on the exterior of structures 
located within an approach surface or on nearby 
lands where glare could impede a pilot's vision. 

(4) Industrial Emissions. No new industrial, 
mining or similar use, or expansion of an existing 
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industrial, mining or similar use, shall, as part of its 
regular operations, cause emissions of smoke, dust 
or steam that could obscure visibility within airport 
approach surfaces, except upon demonstration, 
supported by substantial evidence, that mitigation 
measures imposed as approval conditions will 
reduce the potential for safety risk or incompatibil
ity with airport operations to an insignificant level. 
The review authority shall impose such conditions 
as necessary to ensure that the use does not obscure 
visibility. 

(5) Landfills. No new sanitary landfills shall be 
permitted within 10,000 feet of any airport runway. 
Expansions of existing landfill facilities within 
these distances shall be permitted only upon dem
onstration that the landfills are designed and will 
operate so as not to increase the likelihood of 
bird/aircraft collisions. Timely notice of any pro
posed expansion shall be provided to the airport 
sponsor, the Department of Aviation and the FAA, 
and any approval shall be accompanied by such 
conditions as are necessary to ensure that an 
increase in bird/aircraft collisions is not likely to 
result. 

(6) Communications Facilities and Electrical 
Interference. Proposals for the location of new or 
expanded radio, radiotelephone, television trans
mission facilities and electrical transmission lines 
within this overlay zone shall be coordinated with 
the Department of Aviation and the FAA prior to 
approval. 

(7) Use Prohibitions in RPZ. Notwithstanding 
the underlying zoning, the following uses are pro
hibited in the RPZ: 

(a) New residential development. 
(b) Public assembly facilities. (Ord. 1952 

§ 1(4), 2006) 

18.56.090 Water impoundments within 
approach surfaces and airport 
direct and secondary impact 
boundaries. 

(1) Any use or activity that would result in the 
establishment or expansion of a water impound
ment shall comply with the requirements of this 
section. 

(2) No new or expanded water impoundments 
of one-quarter acre in size or larger are permitted: 

(a) Within an approach surface and within 
5,000 feet from the end of a runway; or 

(b) On land owned by the airport sponsor 
that is necessary for airport operations. (Ord. 1952 
§ 1(4), 2006) 
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18.56.100 Wetland mitigation, creation, 
enhancement and restoration within 
approach surfaces and airport 
direct and secondary impact 
boundaries. 

( 1) Notwithstanding the requirements of NBCC 
18.56.090, wetland mitigation, creation, enhance
ment or restoration projects located within areas 
regulated under NBCC 18.56.090 shall be allowed 
upon demonstration of compliance with the 
requirements of this section. 

(2) Wetland mitigation, creation, enhancement 
or restoration projects existing or approved on the 
effective date of the ordinance codified in this 
chapter and located within areas regulated under 
NBCC 18.56.090 are recognized as lawfully exist
ing uses. 

(3) To help avoid increasing safety hazards to 
air navigation near public use airports, the estab
lishment of wetland mitigation banks in the vicin
ity of such airports but outside approach surfaces 
and areas regulated under NBCC 18.56.090 is 
encouraged. 

(4) Applications to expand wetland mitigation 
projects in existence as of the effective date of the 
ordinance codified in this chapter, and new wet
land mitigation projects, that are proposed within 
areas regulated under NBCC 18.56.090 shall be 
considered utilizing the review process applied to 
applications for conditional use permits and shall 
be permitted upon demonstration that: 

(a) It is not practicable to provide off-site 
mitigation; or 

(b) The affected wetlands provide unique 
ecological functions, such as critical habitat for 
threatened or endangered species or ground water 
discharge, and the area proposed for mitigation is 
located outside an approach surface. 

(5) Wetland mitigation permitted under subsec
tion ( 4) of this section shall be designed and 
located to avoid creating a wildlife hazard or 
increasing hazardous movements of birds across 
runways or approach surfaces. 

(6) Applications to create, enhance or restore 
wetlands that are proposed to be located within 
approach surfaces or within areas regulated under 
NBCC 18.56.090, and that would result in the cre
ation of a new water impoundment or the expan
sion of an existing water impoundment, shall be 
considered utilizing the review process applied to 
applications for conditional use permits and shall 
be permitted upon demonstration that: 
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(a) The affected wetlands provide unique 
ecological functions, such as critical habitat for 
threatened or endangered species or ground water 
discharge; and 

(b) The wetland creation, enhancement or 
restoration is designed and will be maintained in 
perpetuity in a manner that will not increase in haz
ardous movements of birds feeding, watering or 
roosting in areas across runways or approach sur
faces. 

(7) Proposals for new or expanded wetland mit
igation, creation, enhancement or restoration 
projects regulated under this section shall be coor
dinated with the airport sponsor, the Department of 
Aviation, the FAA and FAA's technical represen
tative, the Oregon Department ofFish and Wildlife 
(ODFW), the Oregon Division of State Lands 
(DSL), the U.S. Fish and Wildlife Service 
(USFWS), and the U.S. Army Corps of Engineers 
(Corps) as part of the permit application. 

(8) A decision approving an application under 
this section shall require, as conditions of approval, 
measures and conditions deemed appropriate and 
necessary to prevent in perpetuity an increase in 
hazardous bird movements across runways and 
approach surfaces. (Ord. 1952 § 1(4), 2006) 

18.56.110 Nonconforming uses. 
(1) These regulations shall not be construed to 

require the removal, lowering or alteration of any 
structure existing at the time the ordinance codified 
in this chapter is adopted and not conforming to 
these regulations. These regulations shall not 
require any change in the construction, alteration 
or intended use of any structure, the construction or 
alteration of which was begun prior to the effective 
date of the ordinance codified in this chapter. 

(2) Notwithstanding subsection (1) of this sec
tion, the owner of any existing structure that has an 
adverse effect on air navigational safety as deter
mined by the Department of Aviation shall install 
or allow the installation of obstruction markers as 
deemed necessary by the Department of Aviation, 
so that the structures become more visible to pilots. 

(3) No land use or limited land use approval or 
other permit shall be granted that would allow a 
nonconforming use or structure to become a 
greater hazard to air navigation than it was on the 
effective date of this overlay zone. 

( 4) If a nonconforming structure or a structure 
containing a nonconforming use is destroyed by 
any cause to an extent exceeding 80 percent of the 
fair market value as indicated by the records of the 
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county assessor, a future structure or use shall con
form to this chapter. (Ord. 1952 § 1(4), 2006) 

18.56.120 Appeals. 
(1) Administrative decisions are appealable to 

the planning commission. Decisions of the com
mission are appealable to the city council. Deci
sions of the city council are appealable to the 
Oregon Land Use Board of Appeals. 

(a) All appeals shall be filed with the city 
planning commission within 10 days of the date 
that notice of the decision is mailed to the parties of 
record. 

(b) Appeals must be submitted on appeal 
forms provided by the city and clearly identify the 
issues of appeal, the party status of the appellant, 
the applicable review criteria and include the 
appropriate appeal fee. 

(c) Failure to raise an issue either orally or 
in writing at a public hearing concerning the matter 
precludes appeal based on that issue. 

(2) Procedures for appeals to the city council 
shall be the same as those for appeals of planning 
commission decisions. (Ord. 1952 § 1(4), 2006) 

18.56.130 Penalties. 
Violation of, or failure to comply with, any pro

vision of this chapter is punishable upon conviction 
by a fine not to exceed $300.00, and each day that 
such violation shall continue and persist after due 
notice thereof shall constitute a separate and dis
tinct violation of this chapter. (Ord. 1952 § 1(4), 
2006) 

18.56.140 Severability. 
If any clause, sentence, paragraph, section or 

portion of this chapter, for any reason, shall be 
adjudged invalid by a court of competent jurisdic
tion, such judgment shall not affect, impair or 
invalidate the remaining provisions of this chapter. 
(Ord. 1952 § 1(4), 2006) 

18.56.150 Conflicting regulations. 
Where there exists a conflict between any of the 

regulations or limitations prescribed in this chap
ter, and any other regulations applicable to the 
same area, whether the conflict be with respect to 
the height of structures or trees, the use of land or 
any other matter, the more stringent limitation or 
requirement shall govern and prevail. (Ord. 1952 
§ 1(4), 2006) 
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Chapter 18.60 

CONDITIONAL USES 

Sections: 
18.60.010 Authorization to grant or deny 

conditional uses. 
18.60.020 Application for a conditional use. 
18.60.030 Hearing on conditional use. 
18.60.040 Notices. 
18.60.045 Hearing procedures. 
18.60.050 Decisions. 
18.60.060 Standards governing conditional uses. 

18.60.010 Authorization to grant or deny 
conditional uses. 

Uses designated in this title as conditional uses 
may be permitted, enlarged, or otherwise altered 
upon authorization by the planning commission in 
accordance with the standards and procedures set 
forth in this chapter. Conditional uses are those 
which may be found appropriate, desirable, conve
nient, or necessary in the applicable district subject 
to the following standards: 

(1) The use is found to be compatible with adja
cent uses or may be made compatible through the 
imposition of conditions; and 

(2) The location, size, and design are consistent 
with existing adjacent uses or other uses allowed 
outright in the same zone district; and 

(3) The use will not have a significant traffic 
impact compared to existing adjacent uses or other 
uses allowed outright in the same zone district; and 

(4) The use complies with other applicable 
development standards in the same zone district. 
Conditions may include increasing the required lot 
size or yard dimensions, limiting the height of 
buildings, controlling the location and number of 
vehicle access points, increasing the street width, 
increasing the number of off-street parking and 
loading spaces required, limiting the number, size, 
and location of signs, and requiring screening and 
landscaping to protect adjacent property. In the 
case of a use existing prior to the effective date of 
this title and which is classified in this title as a 
conditional use, any change in use or in lot area or 
in any alteration of the structure shall conform with 
the requirements dealing with conditional uses. 
(Ord. 1952 § 1(4), 2006) 

18.60.020 Application for a conditional use. 
A property owner or his authorized agent may 

initiate a request for a conditional use or the modi-
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fication of an existing conditional use by filing an 
application, with the appropriate fee, with the city 
using forms prescribed for the purpose. The appli
cation shall be accompanied by a site plan, drawn 
to scale, showing the dimensions of the subject 
property and arrangement of the proposed develop
ment and names and addresses of property owners 
within 100 feet. The planning director, or the city 
administrator if there is no planning director, may 
require other drawings or information necessary to 
achieve an understanding of the proposed use and 
its relationship to surrounding properties. The 
application will be reviewed for completeness 
prior to scheduling the public hearing and initiating 
notice procedures. An application must be submit
ted at least 30 days prior to a scheduled planning 
commission hearing. (Ord. 1952 § 1(4), 2006) 

18.60.030 Hearing on conditional use. 
A public hearing will be held before the North 

Bend planning commission subject to the provi
sions of this chapter. Except as otherwise provided 
in this section and NBCC 18.60.040 and 
18.60.050, the procedures for hearings shall be the 
same as those provided in NBCC 18.92.020. (Ord. 
1952 § 1(4), 2006) 

18.60.040 Notices. 
At least 20 days' notice of a hearing shall be 

mailed to the applicant and the owners of record of 
property on the most recent property tax assess
ment roll located within 100 feet of the property 
which is the subject of the notice. The notice shall 
explain the nature of the application and the pro
posed use or uses which could be authorized; list 
the applicable criteria from the code and plan that 
apply to the application; set forth the street address 
or other easily understood geographical reference 
to the property; state the date, time and location of 
the hearing; state that a failure to raise an issue at 
the hearing in person or by letter or to provide suf
ficient specificity to afford an opportunity to 
respond to an issue precludes appeal on that issue; 
include the name of the city representative to con
tact and the telephone number where additional 
information may be obtained; state that a copy of 
the application, all documents and evidence relied 
on by the applicant and applicable criteria are 
available for inspection at no cost and copies will 
be provided at reasonable rates; and include a gen
eral explanation of the requirements for submis
sion of testimony and the procedure for conduct of 
the hearing. (Ord. 1952 § 1(4), 2006) 
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18.60.045 Hearing procedures. 
(1) At the commencement of the hearing, a 

statement shall be made to those in attendance that: 
(a) Lists the applicable criteria for the appli

cation; 
(b) States that testimony, arguments and 

evidence must be directed toward the applicable 
criteria or other criteria that the person believes 
apply to the application; and 

(c) States that failure to raise an issue 
accompanied by statements or evidence sufficient 
to afford the decision maker and the parties an 
opportunity to respond to the issue precludes 
appeal based on that issue. 

(2) Prior to the conclusion of the hearing, any 
participant may request an opportunity to present 
additional evidence, arguments or testimony 
regarding the application. The hearings body shall 
grant such request by continuing the public hearing 
to a time and date certain at least seven days from 
the date of the current hearing. An opportunity 
shall be provided at the continued hearing for par
ties to present and rebut new evidence, arguments 
or testimony. If new written evidence is submitted 
at the continued hearing, any party may request, 
prior to the conclusion of the continued hearing, 
that the record be left open for at least seven days 
in order to submit arguments in response to the new 
written evidence. The record shall be closed at the 
end of said seven days. The hearings body may 
reopen the hearing, by motion, for additional evi
dence, arguments or testimony at their discretion. 

(3) A continuance of a hearing shall be subject 
to the 120-day limitations of ORS 227.178 and 
227.179 unless the continuance is requested or 
agreed to by the applicant. 

(4) Unless waived by the applicant, the hear
ings body shall allow the applicant at least seven 
days after the record is closed to all other parties to 
submit final written arguments in support of the 
application. The applicant's final arguments shall 
be considered part of the record, but shall not 
include any new evidence. This final seven-day 
period shall not be subject to the 120-day limita
tion. 

(5) The failure of the property owner or any 
other party to receive notice as provided in this 
chapter shall not invalidate the proceedings if the 
city can demonstrate by affidavit that such notice 
was given. 

(6) For the purposes of this chapter: 
(a) "Argument" means assertions and analy

sis regarding the satisfaction or violation of legal 
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standards or policy believed relevant by the propo
nent to a decision. "Argument" does not include 
facts. 

(b) "Evidence" means facts, documents, 
data or other information offered to demonstrate 
compliance or noncompliance with the standards 
believed by the proponent to be relevant to the 
decision. (Ord. 1952 § 1(4), 2006) 

18.60.050 Decisions. 
Discretionary land use decisions of the hearings 

officer, planning director or planning commission 
shall be effective and final when they are reduced 
to writing and mailed to the applicant and other 
parties to the proceeding. (Ord. 1952 § 1(4), 2006) 

18.60.060 Standards governing conditional 
uses. 

A conditional use shall comply with the stan
dards of the zone in which it is located except as 
these standards may have been modified in autho
rizing the conditional use or as otherwise provided 
as follows: 

( 1) Yards. In a residential zone, yards shall be at 
least two-thirds the height of the principal struc
ture. In any zone, additional yard requirements 
may be imposed. 

(2) Height Exception. A church or governmen
tal building may be built to exceed the height limi
tations of the zone in which it is located to a 
maximum height of 50 feet if the total floor area of 
the building does not exceed one and one-half 
times the area of the site and if the yard dimensions 
in each case are equal to at least two-thirds of the 
height of the principal structure. 

(3) Limitation on Access to Property and on 
Openings to Buildings. The city may limit or pro
hibit vehicle access from a conditional use to a res
idential street and it may limit or prohibit building 
openings within 50 feet of residential property in a 
residential zone if the openings will cause glare or 
excessive noise or will otherwise adversely affect 
adjacent residential property. 

(4) Signs. See Chapter 18.70 NBCC, Signs. 
(5) Schools. 

(a) Nursery schools shall provide and main
tain at least 100 square feet of outdoor play area per 
child. A sight-obscuring fence at least four feet but 
not more than six feet high shall separate the play 
area from abutting lots. 

(b) Primary schools shall provide one acre 
of site area for each 90 pupils or one acre for every 
three classrooms, whichever is greater. 
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(c) Elementary schools shall provide one 
acre of site area for each 75 pupils or one acre for 
every two and one-half classrooms, whichever is 
greater. 

(6) Service Stations. A service station may be 
permitted as a conditional use if adjacent property 
is not adversely affected by noise, smoke, odors or 
glare, and if the service station does not interfere 
with the shopping pattern of a retail business dis
trict. 

(7) Utility Substation or Pumping Substation. 
In the case of a utility substation or pumping sub
station, the city may waive the minimum lot size 
requirement only if it is determined that the waiver 
will not have a detrimental effect on adjacent prop
erty. 

(8) Rowhouses. Provision shall be made for 
rowhouses to have adequate access to rear yard 
areas. 

(9) Manufactured Home Parks. 
(a) Manufactured home parks shall comply 

with all rules, regulations and standards of the state 
of Oregon. 

(b) Improvements in a manufactured home 
park shall include paved streets, roads and parking 
areas, installation and connection to public sewer 
and water systems, and the installation of adequate 
public fire hydrants. Roadways shall be so 
designed as to accommodate the movement of pub
lic fire vehicles to provide protection to the entire 
park. 

(c) Separate storm and sanitary sewer sys
tems shall be provided in all manufactured home 
parks and stormwater shall not be discharged into 
the sanitary sewer system. No stormwater shall be 
permitted to drain onto adjacent public or private 
property except into natural watercourses or a 
storm sewer system. 

(d) All public streets within the manufac
tured home parks shall be constructed to city stan
dards and accepted by the city for maintenance 
prior to use and occupancy of the park. Private 
roads shall be paved to a width of not less than 20 
feet, exclusive of any adjacent parking areas, and 
such roads shall contain positive channeling of 
stormwater which shall be collected in the storm 
sewer facilities. Both public and private roads and 
streets must be illuminated by a lighting system 
approved by the city. Areas within public or private 
streets and roads shall not be included as a part of 
required off-street parking. 

(e) Based on the size, characteristics and 
occupancy proposed for a manufactured home 
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park, it may be required to provide landscaping, 
playground, open space or other common facilities. 

(f) The minimum site size for a manufac
tured home park is three acres. 

(g) A manufactured home shall have a water 
closet, lavatory, and bathtub or shower, a kitchen 
area containing a sink and shall be connected to 
public sewer and water lines. 

(h) A manufactured home shall have contin
uous skirting, its wheels shall be removed when 
installed, and if it is a single-wide unit, it shall be 
tied down with devices that meet state standards, 
and in a floodplain area a double-wide manufac
tured home may be required to be tied down. 

(i) In manufactured home parks in common 
ownership, each space for a manufactured home 
shall contain not less than 3,630 square feet exclu
sive of space provided for common use of tenants, 
roadways, general use structures, guest parking, 
walkways and areas for recreation and landscaping 
purposes. Each manufactured home shall occupy 
not more than 40 percent of the contiguous space 
provided for the exclusive use of the occupants of 
the manufactured home and exclusive of space pro
vided for common use of tenants. No manufactured 
home in the park shall be located closer than 15 feet 
from another manufactured home or from a general 
use building in the park. No manufactured home 
accessory building or other building or structure on 
a manufactured home space shall be closer than 10 
feet from a manufactured home accessory building 
or other building or structure on another manufac
tured home space. No manufactured home or other 
building or structure shall be within 25 feet of a 
public street property boundary or 10 feet of 
another property boundary. The land which is used 
for park purposes shall be surrounded except at the 
entry and exit places by a sight-obscuring fence or 
hedge not less than six feet in height, and the fence 
or hedge shall be maintained to have a neat appear-
ance. 

(j) In a manufactured home park in which 
individual lots are separately owned, the same per
son shall own the manufactured home to be situ
ated thereon, and the owner of the lot shall agree 
that if the manufactured home is removed from its 
foundation, the owner shall within 30 days either 
replace the manufactured home with another 
approved home or remove the foundation, manu
factured home accessory structures and other struc
tures on the property and disconnect sewer, water 
and other utilities. The agreement shall further pro
vide that the city may make the removal and dis-
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connection and place a lien against the property for 
the cost of the work if the individual ownership 
shall comply with the lot size, yard, height, lot cov
erage and other requirements of the R-M zone in 
which it is situated. 

(10) Off-Premises Signs. See Chapter 18.70 
NBCC, Signs. (Ord. 1952 § 1(4), 2006) 
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council shall announce the time and date when the 
hearing will be resumed. (Ord. 1952 § 1(4), 2006) 

18.84.050 Record of hearings. 
A written or voice recorded record shall be taken 

of all public hearings held under the provisions of 
this title. Such record shall be kept by the city 
recorder until the time has expired for initiating all 
reviews and appeals and during the time that any 
review or appeal is pending. A written record need 
not be verbatim but it should include the name and 
residence of all witnesses, the facts presented by 
such witnesses and a reference to all other evidence 
presented. (Ord. 1952 § 1(4), 2006) 
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Chapter 18.88 

COOS BAY ESTUARY 
MANAGEMENT PLAN 

18.88.010 Administration. 
18.88.020 District classifications. 
18.88.030 Permits. 
18.88.040 Part of zoning title. 

18.88.010 Administration. 
Except as otherwise provided in this chapter, the 

Coos Bay estuary management plan as adopted by 
the city of North Bend shall be implemented and 
administered under the procedures of this title on 
matters relating to land use and under the provi
sions of NBCC Title 17 on matters relating to the 
partitioning and subdividing of land. (Ord. 1952 
§ 1(4), 2006) 

18.88.020 District classifications. 
Areas within the city which are within the Coos 

Bay estuary coastal shorelands boundary shall be 
classified in zoning districts based on the designa
tion of such areas as aquatic and shoreland seg
ments within the Coos Bay estuary management 
plan. Such zoning districts shall overlap with the 
use zones designated in this title, and where consis
tent the uses and restrictions of both zones shall 
apply to such areas. In all areas where the zoning 
designations, regulations and restrictions con
tained in this title and the Coos Bay estuary man
agement plan are inconsistent or conflicting, the 
zoning designations, regulations and restrictions of 
the Coos Bay estuary management plan shall pre
vail. (Ord. 1952 § 1(4), 2006) 

18.88.030 Permits. 
In addition to the requirements of this title for 

the issuance of use permits, such permits shall be 
issued for uses and activities within the Coos Bay 
estuary coastal shorelands boundary only after 
compliance with the following procedures: 

(1) Applications for use permits shall be filed 
with the North Bend planning director and shall 
include a description of the proposed use and a site 
plan, drawn to scale, showing the dimensions and 
arrangement of the proposed use. The planning 
director may request additional information as may 
be necessary to review and act upon the applica
tion, and the director shall provide the applicant 
with a decision based on criteria in the plan and 
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supported by written findings within 15 days after 
the filing of the application or after the receipt of all 
requested information. 

(2) Uses and activities designated in the plan as 
"A" may be allowed subject to administrative 
review by the planning director for compliance 
with management objectives and general condi
tions. 

(3) Uses and activities designated in the plan as 
"*" may be allowed by the planning director sub
ject to compliance with management objectives, 
general conditions and any special conditions pro
vided in the plan for such use. 

(4) Uses or activities which will not comply 
with the Coos Bay estuary management plan 
except under specific conditions or limitations may 
be permitted by the planning director subject to 
such conditions and limitations. (Ord. 1952 § 1(4), 
2006) 

18.88.040 Part of zoning title. 
This chapter shall be considered as a part of this 

title for the purpose of variances, nonconforming 
uses, appeals, amendments and enforcement. (Ord. 
1952 § 1(4), 2006) 

18-51 

Chapter 18.92 

ADMINISTRATION, ENFORCEMENT 
AND INTERPRETATION 

Sections: 
18.92.010 Enforcement. 
18.92.020 Appeal. 
18.92.030 Forms of petitions, applications, and 

appeals. 
18.92.040 Time limit on a permit for a 

conditional use or a variance. 
18.92.050 Interpretation. 
18.92.060 Severability. 
18.92.070 Violation- Penalty. 
18.92.080 Limitation and consolidation of 

proceedings. 
18.92.090 Wetland notification procedures. 

18.92.010 Enforcement. 
The planning director or, in the absence of a 

planning director, the city administrator shall have 
the power and duty to enforce the provisions of this 
title, and an appeal from a ruling by the planning 
director or city administrator shall be made to the 
planning commission. (Ord. 1952 § 1(4), 2006) 

18.92.020 Appeal. 
Appeals from discretionary land use decisions 

of the hearings officer or planning director go to 
the planning commission and appeals from the 
planning commission go to the city council. 
Appeal hearings shall be conducted as de novo 
hearings and shall be taken under the following 
procedures: 

(1) Notice of appeal must be filed with the city 
planning department, along with the appropriate 
fee, within 10 calendar days of the date that the 
decision is reduced to writing and mailed to the 
parties of record, and if no appeal is taken within 
that time, then the decision of the hearings officer, 
planning director or planning commission shall be 
final and conclusive. 

(2) The notice of appeal shall establish the 
appellant's party status and raise all appeal issues 
relied on with sufficient specificity as to afford the 
planning commission or city council and other par
ties an adequate opportunity to respond to and 
resolve each issue. An issue which may be the 
basis for an appeal shall be raised during the appli
cable public comment period for the decision. Such 
issues shall be raised and accompanied by state
ments or evidence sufficient to afford the planning 
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comnuss10n or city council an opportunity to 
respond to each issue. 

(3) Notice of the hearing before the planning 
commission or city council on appeal shall be pro
vided by mail to all parties who appeared in the 
proceeding before the hearings officer or planning 
commission and all property owners referred to in 
NBCC 18.60.040 at least 20 days before the date of 
the hearing. The notice shall contain the descrip
tions of all issues raised by the appellant in the 
notice of appeal, the other applicable information 
from the notice provided for in NBCC 18.60.040, 
and the date, time and location of the hearing, and 
it shall state that a failure to raise an issue in person 
or by letter precludes appeal to the city council or 
land use board of appeals on that issue, and that 
failure to specify to which criterion the comment is 
directed precludes appeal based on that criterion. 

( 4) All documents or evidence relied on by the 
applicant shall be submitted to the city and made 
available to the public at the time notice is pro
vided, and any staff report to be used at the hearing 
shall be available at least seven days prior to the 
hearing. If additional documents or evidence are 
provided in support of the application, any party 
shall be entitled to a continuance of the hearing. 
Such continuance will not be subject to the limita
tions of ORS 227.178. 

(5) At the commencement of the hearing of 
appeal before the planning commission or city 
council, a statement shall be made describing the 
applicable substantive criteria and stating that tes
timony and evidence must be directed toward the 
criteria described, and that failure to address a cri
terion precludes appeal based on that criterion. 

(6) Unless there is a continuance, if a partici
pant so requests before the conclusion of the initial 
evidentiary hearing, the record shall remain open 
for at least seven days after the hearing. Such an 
extension shall not be subject to the limitations of 
ORS 227.178. 

(7) When a record is reopened to admit new 
evidence or testimony, any person may raise new 
issues which relate to the new evidence, testimony 
or criteria for decision-making which apply to the 
matter at issue. 

(8) The failure of the property owner, or others 
with party status, to receive notice as provided in 
this title shall not invalidate such proceedings if the 
city can demonstrate by affidavit that such notice 
was given. The notice provisions of this section 
shall not restrict the giving of notice by other 
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means, including posting, newspaper publication, 
radio and television. 

(9) The decision of the planning commission or 
the city council is final when it is reduced to writ
ing and mailed to the parties of record. (Ord. 1952 
§ 1(4), 2006) 

18.92.030 Forms of petitions, applications, 
and appeals. 

All petitions, applications and appeals provided 
in this title shall be made on forms which comply 
with the provisions of this title and with applicable 
laws of the state of Oregon. All applications for 
building permits shall be accompanied by plans 
and specifications, drawn to scale, showing the 
actual shape and dimensions of the lot to be built 
upon; the sizes and locations on the lot of the build
ings and other structures, existing and proposed; 
the existing and intended use of each building, 
structure or part thereof; the number of families to 
be accommodated, if any; and such other informa
tion as is needed to determine conformance with 
this title and with the building code. (Ord. 1952 
§ 1(4), 2006) 

18.92.040 Time limit on a permit for a 
conditional use or a variance. 

Authorization of a conditional use or variance 
shall be void after 12 months from the date the 
decision was final unless the conditional use or 
variance has been implemented or a building per
mit has been issued and substantial construction 
has taken place. However, the final granting 
authority of the permit (planning director, planning 
commission or city council) may authorize a one
time extension of the permit for an additional 12 
months upon request from the applicant or their 
authorized representative, provided the request for 
an extension is submitted, along with the appropri
ate fee, to the planning department prior to the 
expiration date of the original permit. (Ord. 1952 
§ 1(4), 2006) 

18.92.050 Interpretation. 
Where the conditions imposed by any provision 

of this title are less restrictive than comparable 
conditions imposed by any other provisions of this 
title or of any other ordinance, resolution or regu
lation, the provisions which are more restrictive 
shall govern. (Ord. 1952 § 1(4), 2006) 
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18.92.060 Severability. 
The provisions of this title are severable. If any 

section, sentence, clause, or phrase of this title is 
adjudged by a court of competent jurisdiction to be 
invalid, such decision shall not affect the validity 
of the remaining portions of this title. (Ord. 1952 
§ 1(4), 2006) 

18.92.070 Violation- Penalty. 
Violation of, or failure to comply with, any pro

vision of this title is punishable, upon conviction, 
by a fine not to exceed $300.00, and each day that 
such violation shall continue and persist, after due 
notice thereof, shall constitute a separate and dis
tinct violation of this title. (Ord. 1952 § 1(4), 2006) 

18.92.080 Limitation and consolidation of 
proceedings. 

Whenever an application is made for a permit 
provided in this title or any related ordinance of the 
city of North Bend which is required for a develop
ment project, then the applicant may elect to have 
any and all permits from the city processed at one 
time, and procedures may be consolidated as 
required or permitted by Oregon law and city ordi
nances. All discretionary land use applications or 
combinations of discretionary land use applica
tions shall be processed and final action taken by 
the city, including appeals provided in city ordi
nances, within 120 days after the applications are 
deemed complete. (Ord. 1952 § 1(4), 2006) 

18.92.090 Wetland notification procedures. 
(1) The city shall provide notice to the Division 

of State Lands, the applicant and the owner of 
record within five working days of the acceptance 
of any complete application for any of the follow
ing activities that are wholly or partially within 
areas identified as wetlands on the State-Wide 
Wetlands Inventory: 

(a) Subdivisions; 
(b) Building permits for new structures; 
(c) Other development permits and approv

als that allow physical alteration ofthe land involv
ing excavation and grading, including permits for 
removal or fill, or both, or developments in flood
plains and floodways; 

(d) Conditional use permits and variances 
that involve physical alterations to the land or con
struction of new structures; 

(e) Planned unit development approvals. 
The notification provisions set forth in this sec

tion do not apply if a permit from the Division of 
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State Lands has been issued for the proposed activ
ity. 

(2) The city may approve an activity described 
in this section only when a notice statement has 
been received from the Division of State Lands 
indicating one of the following: 

(a) Issuance of a required permit under ORS 
196.600 to 196.905 by the Division of State Lands 
prior to any physical alteration within the wetlands; 

(b) Notice from the Division of State Lands 
that no permit is required; 

(c) Notice from the Division of State Lands 
that no permit is required until specific proposals to 
remove, fill or alter the wetlands are submitted. 

If the Division of State Lands fails to respond to 
any notice provided within 30 days of notice, the 
city approval may be issued with written notice to 
the applicant and owner of record that the proposed 
action may require state or federal permits. 

The city may issue local approval for parcels 
identified as or including wetlands on the State
Wide Wetlands Inventory upon providing to the 
applicant and the owner of record of the affected 
parcel a written notice of the possible presence of 
wetlands and the potential need for state and fed
eral permits and providing the Division of State 
Lands with a copy of the notification. 

Notice of activities authorized within an 
approved wetland conservation plan shall be pro
vided to the Division within five days following 
local approval. 

Failure of the city to provide notice as required 
by this section will not invalidate city approval. 
(Ord. 1952 § 1(4), 2006) 
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